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 Çetinkaya Avukatlık Ortaklığı in association with Kinstellar, Istanbul

United Arab Emirates  Bill Jefferies & Jennifer Bibbings, Trowers & Hamlins 451

United Kingdom  Charles Martin & Simon Perry, Macfarlanes LLP 469

United States  David Lakhdhir, Michael Hong & David Sicular 495

Paul, Weiss, Rifkind, Wharton & Garrison LLP

Contact details 523



Foreword
Charles Martin & Simon Perry  Macfarlanes LLP

The private equity landscape has changed signifi cantly since the fi rst edition 
of this book was published in 2010. Back then the economies of many of 
the jurisdictions represented in these pages were in recession and the credit 
crisis meant that debt fi nance, on which so much private equity deal activity 
relies, was scarcely available in many places. There were other factors at work 
as well: fundraising was at an all-time low and, for those funds which were 
being raised, LPs had become more forthright in dictating fund terms. The 
heady days of 2006/2007 were a distant memory. The private equity mega-
deal appeared to be dead and buried and what deal fl ow remained dried up 
almost to a trickle.

The private equity industry reacted with resilience to these and other 
challenges and, at the time of writing, the future is looking bright. 
With economies growing once again and a general improvement (even 
exuberance) in debt markets as well a number of alternative fi nancing 
solutions now available, deals are once again being completed. The focus is 
on investing in high-quality businesses both in some of the more traditional 
jurisdictions and increasingly in high-growth and emerging markets. Exits 
are also back on the agenda: in 2013 there were 1,348 private equity exits 
valued at $303bn, and this looks set to be exceeded in 2014. For the fi rst 
time for a number of years, the resurgence in the IPO markets in the US and 
the UK, amongst others, has seen the return of the IPO as a viable exit route 
for private-equity-backed businesses. Leveraged recaps are happening again. 
Investment opportunities at attractive prices are hard to come by. Buy and 
build is a favoured strategy for dealing with that. Charles Darwin would 
smile.

The fund environment is also much different to 2010, with the emergence 
of a raft of new and more specialist funds, and with the traditional private 
equity fund facing increasing competition from sovereign wealth funds, 
family offi ces and LPs willing to invest directly. The traditional private 
equity fund does, however, retain a great deal of fi repower: at the beginning 
of 2014 it is estimated that global buyout funds were sitting on over US$400 
billion of uncalled capital waiting to be spent.

The regulatory landscape has also changed signifi cantly since 2010. The 
introduction of AIFMD has altered the way in which many funds operate 
within Europe and there are further changes on the horizon for certain 
categories of investor with the implementation of Solvency II and Basel III. 
In the US, regulatory scrutiny is attaching to fees in particular.

It is therefore a good time to launch the second edition of this book, 
which picks up on many of the themes referred to above. As with the fi rst 
edition, we have aimed to provide a clear and comprehensive analysis of 
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the key issues relating to private equity fundraising and deal-doing on a 
jurisdiction by jurisdiction basis.

It has been a pleasure working on this edition with some of the leading 
private equity practitioners at independent law fi rms around the world, and 
we would like to thank them for their hard work and collaboration. Many 
thanks are also due to the team at Thomson Reuters for their tireless efforts 
in putting this edition together.
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Portugal
Gómez-Acebo & Pombo
Mafalda Barreto, Filipe Santos Barata & Ana Paula Basílio

1. MARKET OVERVIEW
1.1 Types of investors
The main investors in the private equity sector, which includes venture 
capital funds, are traditional market players, notably fi nancial institutions, 
public investors, collective investment undertakings and their respective 
management companies, insurance companies, and private investors in 
general. A minimum investment in venture capital funds of EUR 50,000 is 
mandatory.

1.2 Types of investments
The main types of investment carried out by venture capital funds in 
Portugal are management buyouts (MBOs), expansion/development of 
companies and start-ups, and additionally the restructuring or amalgamation 
of (pre)insolvent companies seeking their recovery. Seed capital is also 
used by venture capital funds, and its use is increasing rapidly due to the 
opportunities the market is currently presenting.

According to provisional data available, the amount invested in 2013 
was approximately EUR 300 million, of which the largest percentage was in 
MBOs, whereas start-ups (in connection with entrepreneurship) accounted 
for about 10 per cent of this amount. This is a strong indication of a new 
trend in the investment strategies of venture capital funds, which are 
starting to contemplate investment in early-stage businesses.

The general increase in investment is also directly linked to turnaround 
funds (corporate recovery funds), which, as per the data of the Portuguese 
Securities and Markets Authority (CMVM), published in the Annual Report 
of Private Equity Activity 2012, represented approximately 41 per cent of all 
investments and revitalisation funds in 2012, fi rst set up in 2013, and was 
aimed at the sustainable capitalisation of small to medium-sized enterprises.

2. FUNDS
2.1 Fund structures
In the Portuguese jurisdiction, a private equity fund is a sort of undertaking 
of collective investment in transferable securities.

A private equity fund is an independent pool of assets (património 
autónomo), with no separate legal existence of its own, and belongs to the 
aggregate of the holders of units (unidades de participação) in the fund. A unit 
is a non-par-value security, which corresponds to a parcel of non- specifi ed 
assets of the private equity fund.

Portugal
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A private equity fund is not liable for any debts of the holders of units in 
the fund or its management company.

Private equity funds are managed and represented by management 
companies (sociedades gestoras) acting on behalf of and in the interest of their 
investors.

Under law, private equity or venture capital activity and investment 
consists in the investment/acquisition, for a limited period of time, of equity 
instruments and debt capital instruments in target companies with a high 
potential of development and growth, as a means of benefi ting from any 
appreciation in value.

In Portugal, venture capital funds (VCFs) are a particular type of private 
equity fund; there is no clear conceptual distinction between private equity 
and venture capital, the latter being subsumed under the former.

Private equity funds in general are subject to much more restrictive rules 
regarding their portfolio of assets, the percentage that may be held in respect 
of each type of equity and debt, and the percentage they may represent in 
the assets of private equity funds, which in general are not applicable to 
venture capital funds. Moreover, there are strict limits to the ownership of 
qualifi ed holdings by the same management entity of private equity funds 
in general, which also do not apply to VCFs. Private equity funds in general 
may only hold minority stakes in the companies in which they invest, 
which is not the case of VCFs.

Considering the above, the issues raised, and in particular the operations 
contemplated in this chapter, which are mostly applicable to VCFs only 
rather than to private equity funds in general, we shall focus our analysis on 
VCFs.

VCFs must act in Portugal through a sort of private equity company 
known as venture capital companies (VCCs), but may also be a company 
of regional development or other entity legally capable of managing closed 
investment funds, which manage and represent them.

The intervention of these management entities consists basically in 
carrying out time-limited investments for and on behalf of the funds they 
manage, and providing fi nancial, technical, commercial and management 
assistance to the companies in which those funds have a stake. This 
assistance may comprise technical and economic studies on the viability of 
companies or new investment projects (in particular, market studies), as well 
as on the conditions and types of relevant funding.

In practice, holders of units in VCFs do not interfere in the management 
of the VCFs, which is generally carried out by VCCs. Typically, there is 
an annual general meeting of holders of units in order to approve the 
VCF’s accounts, at which they are informed by the management of the 
investments made. Resolutions of unit holders are taken at the request of 
VCCs, the consent of which is required for the amendment of proposals.

There is also a depositary of the units, typically a bank or other credit 
institution. The duties and remuneration of depositaries are set out in an 
agreement between VCCs and the depositary.
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2.2 Regulation of fund raising and fund managers
VCFs are governed by the following applicable legislation:
• Securities Code, as amended;
• Decree-Law 375/2007 of 8 November, which governs the activity of 

investment in venture capital, through VCCs, VCFs or private equity 
investors (PEIs);

• Ministerial Order (Portaria) 913-I/2003 of 30 August, amended by 
Ministerial Order 1018/2004 of 17 September and by Ministerial Order 
712/2005 of 25 August, which establishes the new regime of securities 
market supervision fees;

• Regulation 12/2005 of the CMVM, which governs the accounting of 
VCCs and VCFs;

• Regulation 1/2008 of the CMVM, which establishes the rules applicable 
to VCFs, VCCs and PEIs regarding the evaluation of their assets and 
liabilities, the provision of information, the registration procedure, the 
requirements of suitability of the holders of the corporate bodies and 
the holders of qualifi ed holdings in VCCs or PEIs, and the performance 
of the activity of VCFs which invest mainly in other funds of a similar 
nature;

• Instruction No. 2/2013 of the CMVM, which focuses on the disclosure 
of information of portfolio of VCFs and VCC envisaging to automate 
procedures for information management; and

• Regulation 2/2008 of the Securities Commission, which amends 
Regulation 7/2003, establishing the fees charged by the CMVM, as 
the supervisory authority of private equity activities in transferable 
securities.

As described above, VCFs shall be administered and represented by a 
management entity, which may be a VCC, but the law extends this task 
to companies of regional development or other entities legally capable of 
managing closed-ended investment funds, such as banks and credit fi nancial 
institutions. In any event, VCFs are typically managed by VCCs.

The management entity acts on behalf of the VCF and, in the 
performance of its duties and functions, shall comply with high professional 
and diligence standards and comprehensive management duties, whether 
set out by law, in the articles of association of VCCs or in the management 
regulation (regulamento de gestão) of VCFs, which sets out the contractual 
rules for their functioning. The subscription or acquisition by investors 
of units in VCFs requires the acceptance of the respective management 
regulation.

The law establishes that all VCCs and PEIs must be registered with the 
CMVM prior to carrying out any business. For registration purposes, the 
suitability of the members of the management bodies and the holders of 
qualifi ed holdings in VCCs or PEIs is a requirement which must be met, 
otherwise registration shall be refused.
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2.3 Customary or common terms of funds
VCFs are closed-ended funds (fundos fechados) of investment in securities, 
typically managed by VCCs, though occasionally by regional development 
companies or other legal entities capable of managing closed-ended 
investment funds. The minimum subscribed capital of VCFs is currently 
EUR 1 million and the units must all be registered.

The CMVM shall supervise and regulate the activity of the management 
entities of VCFs. The minimum share capital (represented by registered 
shares) required for the incorporation of VCCs is EUR 750,000, except 
when their scope is exclusively the management of VCFs, in which case the 
minimum amount of share capital will be EUR 250,000.

Shareholdings by a VCF may not be held for more than 10 years. Within 
this period, the main object of VCCs is to carry out temporary investments 
in companies with high growth potential, and in particular the management 
of VCFs.

Additionally, VCCs may perform ancillary services, such as the technical, 
fi nancial and commercial management of the companies in which they hold 
equity shares or VCFs, including obtaining credit from fi nancial institutions. 
VCCs are also allowed to develop market studies for companies or 
investment projects, upon request or whenever deemed to be an investment 
opportunity, as well as any other activities connected with their corporate 
object.

While carrying out the above-mentioned management activities, VCCs 
may appoint members of the management bodies of the companies in 
which they or, more frequently, VCFs have equity holdings, or make 
available technicians to provide services to these companies, within a 
limited time period.

PEIs are mandatorily incorporated by means of a private single member 
company limited by quotas (Sociedade Unipessoal por Quotas), where the 
single member must be a natural person.

Finally, it is important to note that the incorporation of VCFs, and 
the beginning of activity of VCCs and PEIs, is subject to prior simplifi ed 
registration with the CMVM. The registration of PEIs should not be 
published.

The incorporation of VCFs and the beginning of activity of VCCs or PEIs 
are subject only to prior notifi cation to the CMVM, provided that, in the 
case of VCCs, the amount of their share capital is not made available to the 
general public but is held only by qualifi ed investors or when the minimum 
amount of the subscribed capital of VCCs or PEIs is equal to or higher than 
EUR 500,000, as far as each individual investor(s) is concerned, as the case 
may be. Any amendment to the particulars of registration must be notifi ed 
to the CMVM.

3. DEBT FINANCE
3.1 Means of fi nancing
Apart from the traditional secured-term loan facility, there are other means 
for private equity-backed vehicles to obtain fi nancing, although they are not 
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often used. There are a few high-yield bonds marketed in Portugal relating 
to funds from other jurisdictions. Securitisation is also an alternative means 
of obtaining fi nancing for private equity-backed vehicles, but is rarely used 
in Portugal. A fi nancing alternative is constituted by instruments that can 
be redeemed at the option of the holder. The use of hybrid securities, which 
are different from those usually granted, also opens up further alternative 
sources of fi nance.

3.2 Restrictions on granting security
Under law, the capacity of companies includes all rights and obligations 
necessary for or convenient to the implementation of the respective 
corporate purpose. Accordingly, the granting of security on behalf of third 
parties has some restrictions.

However, subject to specifi c terms and circumstances, companies may 
provide security interests to secure third party debts. The rendering of 
security by companies in order to secure obligations of other entities is 
deemed to be contrary to their object, unless the companies have a justifi ed 
self-interest (justifi cado interesse próprio) thereon, belong to the same group or 
are in a domain relationship. The Portuguese Companies Act sets forth that 
companies are in a group relationship whenever a company holds the entire 
share capital of another, whether directly or indirectly.

There will generally be justifi ed self-interest whenever the issuance 
of security interests to secure third party debts is given in the context 
of a control or group relationship and thus a corporate benefi t is clearly 
recognised as arising for the whole group of companies, not on an individual 
corporate basis.

When the security is provided by a third party, the purpose is to make the 
assets of that third party liable for paying the same debt, together with the 
debtor’s assets.

It is important to note that, in the case of provision of security by a 
third party, when the guarantor’s assets are enforced for paying the debt, it 
becomes subrogated (subrogação) to the creditor’s right and therefore shall be 
paid by the debtor.

The law provides the possibility for creditors to rank their claims in a 
privileged position in relation to other creditors of the same debtor by 
obtaining a special security whereby statutory provisions create a legal 
priority as to ranking of certain types of claims. Regarding the ranking 
of claims, Portuguese law sets forth the priority ranking of certain claims 
over others, namely certain claims of the state and tax authorities and the 
claims of employees. These claims are considered preferential and shall be 
paid prior to any other, including any priority established contractually. 
In the event of insolvency, under the applicable law, security interests 
grant a priority to secured lenders limited to the proceeds obtained from 
the enforcement of the security, and any remaining unpaid debt will be 
considered an ordinary claim (crédito comum) and shall rank together with 
other unsecured ordinary creditors.
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Finally, according to the Portuguese Companies Code, a company may 
not grant loans or provide funds or security for a third party to subscribe 
or in any way acquire its own shares. Such regime will not be applicable 
to transactions included in banking or fi nancial current activities, nor to 
the transactions aimed at the acquisition of shares of the borrower by its 
employees or by the directors of a parent company, within certain limits. 
The acts or contracts that violate such provisions are null and void.

3.3 Inter-creditor issues
Inter-creditor agreements are not commonly executed to the extent that 
syndicated loans are not typically used in Portugal to fi nance VCCs, VCFs or 
PEIs.

The ranking of in rem security inter se, and between those and personal 
security (garantias pessoais), is laid down in the law. In general, the former 
prevail over the latter. Additionally, only the different types of security 
in rem expressly provided by law (eg mortgages, pledges) are permitted. 
Parties to inter-creditor agreements may not create different security in rem 
or set out a different ranking. The ranking of security in rem is generally 
determined by priority of registration or by compliance with publicity 
requirements.

Creditors may agree that they shall only call default and enforce 
loans and security interests thereof after other creditors do so, but these 
agreements shall only be effective between the parties. If inter-creditor 
agreements are breached by a given creditor, it will not, as a general rule, 
have an effect on the relevant enforcement proceedings, although such 
creditor may be held liable to the non-defaulting creditor in accordance with 
the agreed terms.

3.4 Syndication
In Portugal, the syndication of loans usually occurs in project fi nance or 
public–private partnerships projects.

4. EQUITY STRUCTURES
4.1 Role of management
Management (VCCs or their directors) may have board seats in the target 
company or just provide technical support to the management bodies of the 
company, in order to improve its value.

Further, management entities may have an equity stake in the investment 
vehicle, although, as mentioned above, VCFs are separate pools of assets that 
are not legal entities. VCCs may hold up to 50 per cent of the participating 
units in VCFs. Investments and holdings in target companies are typically 
held by VCFs.

4.2 Common protections for investors
In practice, holders of units in VCFs do not interfere in their management or 
their investments. Notwithstanding, they have the right:



Portugal

EUROPEAN LAWYER REFERENCE SERIES 349

• to be informed in general meetings of holders of units, and by the 
management on the investments made by VCCs for and on behalf of 
VCFs; and

• to approve the annual accounts of VCFs; resolutions may only be taken 
at the request of VCCs and the amendment of proposals requires their 
consent.

By virtue of the law, the investors in VCFs or PEIs also have other 
information rights regarding investments. In this context, it is important 
to refer to the duty of listed companies to disclose, in their annual report, 
information related to corporate governance, their policy of remuneration of 
the members of the board of directors, and the supervisory bodies.

VCCs, either directly or as the management entity of VCFs or PEIs, 
typically have board seats or have the right to appoint directors in the target 
company, notwithstanding normally holding minority equity holdings. The 
degree and scope of intervention in the management of the target company 
varies.

VCCs, including as the management entity of VCFs and PEIs, may enter 
into shareholders agreements – a crucial tool in designing the legal scenario 
on which investors base their decisions – in order to rule  on?, inter alia, the 
transfer of shares in investee companies by setting, for instance, drag-along 
rights, tag-along rights and rights of fi rst refusal. Typically, there is also a 
pre-emption right in the acquisition or transfer of units which is used as a 
mechanism to deter undesired investors.

4.3 Common protections for management
Management, ie usually VCCs and their respective directors, manage and 
represent VCFs. The holders of units have no material powers enabling 
them to interfere with the management of VCFs. Investments (ie target 
companies) are typically held by VCFs. In order to protect the investments of 
VCFs in target companies, as a standard practice, management holds board 
seats in their management bodies or has the power to appoint them.

4.4 Management warranties
Under law and in accordance with the management regulations of the VCFs, 
VCCs (as the management entity of VCFs) and their directors must always 
act in order to defend the rightful interests of the holders of the units in 
VCFs, and refrain from acting in businesses which may cause a confl ict of 
interest with the holders of units. The directors of VCCs are also subject to 
suitability requisites, which are supervised and monitored by the CMVM. 
They are legally bound to comply with high professional and diligence 
standards in the performance of their duties, including, without limitation:
• issues concerning the incorporation of VCFs;
• the selection of VCFs’ assets;
• determination of their value and management;
• the issue and refunding of units of VCFs;
• the accounts of VCFs; and
• the provision of information to the holders of units.
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Those duties, supervised by the CMVM, are provided by law and are set 
out in the management regulation of VCFs.

Considering the above, VCCs, as the management entity of VCFs, are 
subject to the aforementioned duties as long as they manage the relevant 
VCF and the directors of VCCs whilst remaining in offi ce. No liability cap is 
usually set out in the management regulation of VCFs.

4.5 Good leaver/bad leaver provisions
Management, ie usually a VCC, may have an equity stake in the investment 
vehicle. VCCs may hold up to 50 per cent of the units in VCFs. Where a 
director of a VCC holds units and ceases to be involved, it will transfer 
its units subject to pre-emption rights, which are typically set out in the 
management regulation of VCFs.

4.6 Public to private transactions
Public to private transactions do not exist in the Portuguese jurisdiction.

5. EXITS
5.1 Secondary sales
Secondary sales are not usually used to exit investments.

5.2 Trade sales
Trade sales are the most commonly used mechanism for exiting private 
equity investments in Portugal, and are viewed as the simplest and most 
effective way to ensure a successful exit. In Portugal, it is common to see 
boiler-plate clauses used in this type of transaction, such as the conversion 
of preferential shares into common shares, the removal of restrictions 
regarding voting rights and majority rights.

5.3 IPOs
IPOs are not typically used to exit an investment.

5.4 Refi nancings
Refi nancings are not traditionally used to exit an investment.

5.5 Restructuring/insolvency
Generally, investment exiting in Portugal only occurs at the end of the 
investment period, ie when VCFs are wound up, and therefore no key 
issues arise because the winding up of VCFs is governed by law and 
the management regulation of VCFs. The time limit for private equity 
investment through VCFs or by VCCs is 10 years.

However, in the event of insolvency, it should be noted that any act 
deemed prejudicial to the insolvent company may be revoked, with 
retrospective effect, provided that the third party acted in bad faith, ie 
knew of the existence of the insolvency or the harmfulness of the act to 
the situation of the debtor. In principle, the declaration of the borrower’s 
insolvency does not entitle the lenders to terminate the agreement. The 
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lenders may, however, set out certain pre-insolvency scenarios as defaulting 
events, enabling the supervision of the activity of the company and, 
whenever necessary, the termination of the agreement before the debtor is 
formally found insolvent.

6. TAX
6.1 Taxation of VCFs and corresponding unit holders
6.1.1 VCFs are exempt from Portuguese Corporate Income Tax (CIT) on 
capital gains, dividends, interest and any other type of income, whether 
obtained from Portuguese or foreign sources
Due to this CIT exemption, VCFs are unable to recover any foreign taxes 
that might be levied on investments made abroad.

6.1.2 Taxation of the VCF unit holders
Non-Portuguese resident unit holders
Non-Portuguese resident unit holders without a permanent establishment 
in Portugal to which those units are allocated are exempt from CIT/Personal 
Income Tax (IIT) both on the income distributed by the VCF (whether by 
means of periodical distributions or as a result of the redemption of its units) 
and on the capital gains obtained from the disposal of its units, except 
where such non-Portuguese unit holders:
• are resident in a tax heaven, as per the Portuguese blacklist; or
• in the case of corporate entities, if more than 25 per cent of its share 

capital is held, directly or indirectly, by Portuguese residents.
Where the above-mentioned CIT and IIT exemptions are not applicable, 

income distributed by a VCF to its non-Portuguese resident unit holders, as 
well as capital gains obtained by the same on the disposal of its units, are 
taxed in Portugal at a rate of 10 per cent. Portuguese taxation may, however, 
be waived, if a double tax treaty between Portugal and the state of residence 
of the unit holder applies and the treaty grants the exclusive right to tax this 
type of income and capital gains to the state of residence of the benefi ciary.

Portuguese resident unit holders
Income distributed by the VCF (whether by means of periodic distributions 
or as a result of the redemption of its units) to Portuguese resident unit 
holders (and to Portuguese permanent establishments of non-resident 
entities to which those units are allocated) is subject to a 10 per cent 
withholding tax (except where an exemption applies to the unit holder in 
question).

This 10 per cent withholding tax is the fi nal taxation if the unit holders 
are individuals and they do not opt to aggregate the income distributed by 
the VCF with the other types of income obtained in the same year. If this 
option is taken, the general/progressive IIT rates (up to an aggregate rate of 
56.5 per cent for 2014) will apply and thus the 10 per cent tax withheld at 
source constitutes simply a payment on account of the fi nal IIT liability. In 
such case, the individual unit holder will only be taxed with regard to 50 
per cent of the income distributed by the VCF corresponding to dividends 
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received by the VCF from Portuguese resident companies or from companies 
resident in other EU States, provided such companies are eligible for the 
Parent & Subsidiaries’ Directive regime.

Where the unit holder is a corporate entity, the 10 per cent withholding 
tax is simply a payment on account of the fi nal CIT liability.

Capital gains obtained by individuals from the disposal of its units in 
VCFs are taxed separately, at a special 10 per cent IIT rate.

Capital gains obtained by corporate entities from the disposal of its units 
in VCFs are taxed at the general CIT rate (up to an aggregate rate of 31.5 per 
cent for 2014).

6.2 Taxation of VCCs, PEIs and corresponding shareholders
If VCCs or PEIs hold units in a VCF, the CIT regime described in section 
6.1 above will apply both to the income distributed by the VCF and to the 
capital gains derived from the disposal of its units.

CIT general rules apply to VCCs and PEIs. As such (and in accordance 
with the rules recently enacted by the CIT Reform Act), VCCs and PEIs will 
be CIT exempt on dividends received provided that a minimum 5 per cent 
shareholding is held for at least two years in the companies distributing 
those dividends, and to the extent that these companies are subject to 
and not exempt from CIT, from one of the taxes listed in the annex to the 
Parent & Subsidiaries’ Directive or from a tax similar to the Portuguese CIT, 
depending on the state of residency of the investee companies.

Capital gains obtained by VCCs and PEIs from the disposal of their 
shareholdings will also be CIT exempt, provided that the above-mentioned 
requirements as to the exemption of dividends are met, and to the extent 
that the stock was held for at least two years prior to its disposal.

If the requirements mentioned above are not met, dividends and capital 
gains obtained by VCCs and PEIs will be taxed in accordance with the 
general CIT rules.

The shareholders of PEIs are entitled to an IIT claim of 20 per cent of 
the amount invested by them or by the relevant PEI (of which they are 
shareholders) up to an amount equal to 15 per cent of their IIT fi nal liability. 
This tax claim will not be available for investments in quoted companies 
or companies controlled by other companies (except for investments in 
VCCs and VCFs) and investments in companies subject to regulation by the 
banking and insurance supervision authorities.

With respect to resident individual shareholders of VCCs or PEIs, these 
are taxed at a 28 per cent fi nal withholding tax on dividends distributed by 
the VCC/PEI, although they might opt to aggregate such dividends with the 
other types of income obtained in the same year. (If this option is taken, 
the general/progressive IIT rates (up to an aggregate rate of 56.5 per cent for 
2014) will apply to 50 per cent of the dividend income.) Capital gains from 
the disposal of shares in a VCC/PEI are also taxed at a 28 per cent IIT rate, 
through separate taxation.

With respect to resident corporate shareholders of VCCs, a 25 per cent 
withholding tax applies on dividends received, as a payment on account of 
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the fi nal CIT liability. Such dividends, as well as capital gains obtained from 
the disposal of shares in the VCC, are taxed in accordance with the general 
CIT rules unless the above-mentioned requirements are met, in which case a 
CIT exemption will apply.

As far as overseas shareholders of VCCs are concerned, withholding tax 
applies on dividends received, at a 28 per cent rate in the case of individuals 
and 25 per cent in the case of bodies corporate, except where a double tax 
treaty applies, in which case the withholding tax rate will range between 5 
and 15 per cent, according to the relevant treaty. No taxation will be levied 
if the requirements of the Parent-Subsidiary Directive are met. Capital gains 
from the disposal of shares in a VCC are, in principle, tax exempt, unless the 
overseas investor is resident in a blacklisted territory or more than 25 per 
cent is held by Portuguese-residents, in which case individual shareholders 
are taxed at 28 per cent and corporate shareholders are taxed at 25 per cent 
(if a treaty applies, in principle no taxation will be due on such capital 
gains).

6.3 Other tax issues
Loans granted to VCFs and granted guarantees are subject to stamp duty at a 
rate of 0.04 per cent (per month or fraction thereof), 0.5 per cent or 0.6 per 
cent, depending on maturity. If such loans were granted by a credit/fi nancial 
institution, a 4 per cent stamp duty would also be due on the interest and 
commissions charged.

Fees for the management of VCFs are VAT exempt.
Investors usually choose to incorporate a new company (SPV, which 

can take the form of a holding company, a company limited by shares or a 
company limited by quotas), fi nanced by the VCF (and by other investors, 
as might be the case), to acquire the stock or assets of the target (interest 
payable by the SPV is generally allowed as a deduction for CIT purposes).

In terms of post-acquisition scenarios, the upstream merger of the 
target into the SPV or the tax group regime are the two most favourable 
alternatives and the ones usually followed by investors.

7. CURRENT TOPICAL ISSUES/TRENDS
Notwithstanding the impact that the fi nancial crisis has had in Portugal, in 
the past decade there has been a signifi cant increase in private equity.

The most common transactions regarding VCFs carried out in Portugal are 
MBOs, start-ups and expansions/recovery of businesses.

In this context, particular reference should be made to hybrid securities, 
which generally combine debt and equity, thus enabling remuneration to be 
set out under more attractive conditions without losing or sharing the vote 
and management control of the issuer. The use of these securities creates 
further alternative sources of fi nance. With regard to exits, they have been 
achieved in Portugal by way of trade sales, MBOs and silent ‘partnerships’.

Notwithstanding this, we are of the view that, in the short and medium 
terms, fund-raising and deal-doing will not decrease in Portugal. Portugal 
has been giving signs of good, sound performance as far as private equity 
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transactions regarding VCFs are concerned, and this is expected to continue 
on a regular basis.

It is likely that most of the operations and transactions contemplated 
in this chapter will then become even more common in Portugal and 
fair competition with private equity funds incorporated in several EU 
jurisdictions will become a reality.

Finally, further developments following the adoption of the Alternative 
Investment Funds Managers Directive are awaited with anxiety by the 
market players. Comprehensive amendments to the applicable regime dated 
2007 are expected to occur, which shall have a profound impact.
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