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Last Saturday, 23 November, Royal Decree-Law 17/2019, of 22 November, adopting urgent mea-
sures for the necessary adaptation of remuneration parameters affecting the electricity system 
and responding to the process of cessation of business of thermal power plants, was published in 
the Official Journal of Spain. The content of this piece of legislation revolves around the following 
three elements:

1. Renewal of reasonable rates of return

Given the imminent end of the first regulatory period on 31 December 2019, Royal Decree-Law 
17/2019 establishes the reasonable rate of return applicable to the remainder of the regulatory 
lifespan of standard facilities that produce electricity from renewable energy sources, cogene-
ration and waste. This rate is set at 7.09% for the period 2020-2025. Had the Government not 
defined this rate, the rate set for the first regulatory period (between 7.398% and 7.503%) - hig-
her than that recommended by the Spanish Competition and Markets Authority - would have 
extended throughout the new regulatory period (Art. 14(4) of the Electricity Sector Act 24/2013). 
This would have a negative impact on the cost of electricity paid by consumers. 

Renewable energy:  

changes to the subsidy scheme and 

halting of lawsuits related to cutbacks
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The aforementioned royal decree-law also establishes the new rate of financial remuneration 
for production activity in non-mainland electricity systems with an additional remuneration 
(i.e., subsidy) scheme for the second regulatory period. This will be 5.58% between 2020 and 
2025. The last five years it has been 6.503%. In accordance with Article 14(4) of the Electricity 
Sector Act 24/2013, this rate will be referenced to the yield of the Spanish government's ten-year 
bonds in the secondary market in the twenty-four months prior to the month of May of the year 
prior to the beginning of the new regulatory period increased with an adequate differential to 
be determined, by law, for each regulatory period. However, the new royal decree-law offers no 
justification in this regard.

In this context, the deadline for the Government to approve the ministerial order establishing 
the remuneration parameters applicable to all facilities producing electricity from renewable 
energy sources, cogeneration and waste that are entitled to the specific remuneration scheme 
is extended until 29 February 2020. The remuneration parameters resulting from the review will 
apply from the beginning of the regulatory period (1 January 2020). Until the approval of the 
order, the amounts accrued shall be settled with the facilities in accordance with the remunera-
tion received, with the consequent regularisation once the order has been approved.

2.	 Stable	remuneration	in	exchange	for	putting	stop	to	arbitration	or	judicial	proceedings	around	
Royal Decree-Law 9/2013

The Government has sought to put an end to the judicial and arbitration proceedings initiated 
by the owners of power plants who suffered the cutbacks resulting from the modification of 
the remuneration scheme. Thus, facilities producing electricity from renewable energy sources, 
cogeneration and waste that had ‘premium remuneration’ (i.e., feed-in premium) recognised at 
the time of entry into force of Royal Decree-Law 9/2013, of 12 July, adopting urgent measures 
to guarantee the financial stability of the electricity system, may maintain their remuneration 
on the basis of the reasonable rate of return established for the first regulatory period during 
the two consecutive regulatory periods from 1 January 2020 and until 31 December 2031. This 
scheme will provide financial certainty to the facility by allowing a reasonable return on inves-
tment of 7.398% over the period 2020-2031 - higher than the 7.09% established over the period 
2020-2025 - and avoiding the uncertainty of the period 2026-2031.

But the application of this stable rate of return scheme is conditional on two circumstances:

(1) The will of the owner of the facility, who may waive the application of the fixed remunera-
tion if he expressly and reliably represents this to the Directorate-General for Energy Policy 
and Mines before 1 April 2020.

(2) The waiver of any indemnity or compensation derived from a final and conclusive judg-
ment or final and binding arbitration award or the abandonment of all judicial or arbi-
tration actions against the modification of the special remuneration scheme operated 
after Royal Decree 661/2007 of 25 May, including those derived from the entry into force 
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of Royal Decree-Law 9/2013 and its implementing regulations. For these purposes, those 
that have initiated these actions may benefit from a stable rate of return if they prove to 
the Directorate-General for Energy Policy and Mines before 30 November 2020 the early 
termination of the arbitration or judicial proceedings and the waiver of their resumption 
or continuation, or the waiver of any indemnity or compensation recognised as a result of 
the proceedings.

The commencement of any judicial or arbitration proceedings whose claim for damages is 
based on a modification of the special remuneration scheme for facilities operated after Royal 
Decree 661/2007, including those deriving from the entry into force of Royal Decree Law 9/2013 
and its implementing regulations, excludes the possibility of benefiting from a fixed rate of 
return. 

It does not matter whether the actions are or have been brought by the (direct or indirect) 
owner  of the facility, by those who seek to assert their rights as a consequence of holding an 
investment in those facilities or by third parties by virtue of assignment, subrogation, procedural 
succession or any other legal instrument with analogous or equivalent effect.

3. Alleged measures to alleviate the social and economic impact of coal power plant closures 

 According to the explanatory notes, the closure by 30 June 2020 of eight of the fourteen coal-
fired power stations existing in Spain will have negative effects in the short term, not only be-
cause it could lead to a significant reduction in the production of electricity (5000 MW less), but 
also because of the reduction in employment and the possibilities of economic development 
of the affected regions. Because of this, says the Government, rules are adopted to mitigate 
the negative effects of the closure. However, unless the measures are accompanied by private 
investment, the governmental ones do not seem very ambitious. These are as follows:

(a) Amendment to the Recast Version of the Water Act, approved by Royal Legislative  
Decree 1/2001 of 20 July.

 The amendment consists of a new sixteenth additional provision entitled "Water conces-
sions for a just transition". The new provision empowers the Government to grant, where a 
water utilisation concession has terminated due to the closure of coal thermal or thermo-
nuclear power plants, the new concession for the exclusive use of water to new initiatives 
and projects in the geographical area where the facility was located and to consider in the 
granting of the concession not only economic and environmental criteria – as was the case 
until now – but also social criteria. For these purposes, water usage provided for in such 
initiatives and projects shall prevail over the order of preference established in the river 
basin management plans or, failing that, in Art. 60 of the Recast Version of the Water Act, 
with the exception of use for the supply of the population, which shall always be a priority.

 Despite the effusive presentation of the measure in the explanatory notes, an analysis 
of its content reveals its limited impact. In the first place, it must be understood that the  
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consideration of economic, social and environmental criteria is always subordinated to 
the requirements of protection and conservation of the resource and its milieu provided 
for in Article 60(1) of the Water Act and that, in any case, these criteria form the public 
interest that must guide all administrative actions, especially those that have an expro-
priatory component or those that involve recognising a private individual's right to utilise 
public resources. 

 On the other hand, and without prejudice to what may be established by the appropriate 
river basin management plans, the priority referred to in the new provision means that 
industrial uses for the production of electricity are one position ahead of the ranking es-
tablished by Art. 60 of the Water Act, whereby they take precedence only over irrigation 
and agricultural uses. However, it should be noted that in the areas most affected by the 
closure of coal mines and the closure of coal thermal or thermonuclear power plants, there 
is no real conflict of interest between the agricultural use of water and the industrial use 
for the production of electricity.

(b) Modification of the rules for granting rights of network access and connection to  
renewable energy power plants

 A new twenty-second additional provision entitled "Granting of access and connection 
permits to ensure a just transition" is added to the Electricity Sector Act 24/2013 of 26 
December. The new provision is limited to granting the Spanish Ministry for the Ecologi-
cal Transition the power (“may”), in the event of closure of coal thermal or thermonuclear 
power plants, to regulate procedures and establish requirements for the granting of all or 
part of the capacity for evacuation of the network nodes affected by the closure of new fa-
cilities that produce electricity from renewable energy sources. These procedures, in addi-
tion to technical and financial requirements, may take into consideration environmental 
and social benefits. The change lies in the mention of social benefits, since Art. 33(2) of the 
Electricity Sector Act already refers to the necessary consideration of "criteria of sustaina-
bility and economic efficiency of the electricity system" in the granting of access permits 
and Art. 33(10) authorises the Government to establish, by means of a royal decree, "the 
criteria and procedures that the granting of access and connection must satisfy in order to 
fulfil the energy policy and renewable energy penetration objectives".

 These measures do not in themselves seem to trigger the massive replacement of coal-fired 
power stations by renewable energy power plants, nor do they in themselves mitigate the risk 
of a reduction in the production of electricity (with the consequent rise in prices), nor are they 
sufficient to generate the employment destroyed by the closure of coal facilities. However, they 
will help pave the way for investment in new facilities that produce electricity from renewable 
energy sources.


