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The conversion of company structures at the European level entails consequences of 
diverse nature, including employment-related consequences. The new European regulation 
provides for employee participation, essentially with regard to their rights to information 
and consultation in draft terms of conversion, and the necessary safeguards to ensure 
that such cross-border operations do not involve abuse or fraud with a view to avoiding 
less favourable involvement of employees or their representatives in the destination  
Member State.

1.	 Introduction of new rules on cross-border conversions and divisions and completion of the  
regulation of cross-border mergers

1.1	 The new Directive (EU) 2019/2121 of the European Parliament and of the Council of 27 
November 2019 amending Directive (EU) 2017/1132 as regards cross-border conversions, 
mergers and divisions (L 321/1, 12.12.2019) - hereinafter Directive 2019/2121 – is not the 
first to address the complexity of cross-border mergers and divisions, as it amends previous 
regulation of the subject, but it does extend such regulation. It does so by introducing, 
among other things, a separate body of rules for cross-border conversions of ‘limited  
liability companies’ (i.e., companies limited by shares) - also for cross-border divisions -, 
with its structure appropriate to the changes necessary for such adaptation. Thus, the new 
Title II introduces, with a new chapter, everything related to these conversions and with an 
additional chapter, everything arising from cross-border divisions. But, for the purposes of 
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this commentary, one of the main novelties is undoubtedly the role played by workers and 
their representatives in this type of operation.

	 It should be noted that Directive (EU) 2017/1132 of the European Parliament and of the 
Council of 14 June 2017 relating to certain aspects of company law (L 169/46, 30.6.2017) 
- hereinafter Directive 2017/1132 - did not fail to recognise the protection of employees' 
rights. It did so when: 

(i)	 addressing mergers (Arts. 98 and 121 respectively), notwithstanding the referral 
to Council Directive 2001/23/EC of 12 March 2001 on the approximation of the 
laws of the Member States relating to the safeguarding of employees' rights in the 
event of transfers of undertakings, businesses or parts of undertakings or businesses  
(L 082, 22.03.2001); 

(ii)	 referring to the involvement of employees in the definition of their rights to  
participation in the company resulting from the cross-border merger (Art.122); 

(iii)	 providing for the drawing up of a report explaining the implications of the  
cross-border merger for employees, to be made available to their representatives  
one month before the general meeting (Art. 124);

(iv)	 requiring that the opinion of the representatives be appended to the relevant  
report (Art. 124);

(v)	 providing that the general meeting of each of the merging companies may reserve 
the right to make implementation of the cross-border merger conditional on express 
ratification by it of the arrangements decided on with respect to the participation of 
employees in the company resulting from the cross-border merger (Art. 126); and

(vi)	 requiring that the company resulting from the cross-border merger be subject to 
the rules in force concerning employee participation, if any, in the Member State  
where it has its registered office (Art. 133).

1.2	 All this regulation remains essentially in force, but for some specific amendments contained 
in the new directive, in particular the insertion in Title II of a new Chapter I on cross-border 
conversions and Chapter IV on cross-border divisions. Similarly, Arts. 123 –Disclosure - and 
124 - Reporting of the administrative or management body for members and employees 
- have been rewritten. In the same vein, the  new directive introduces an Art. 126c on emplo-
yee information and consultation and amends the above-mentioned Art. 133 on employee 
participation. Finally, as indicated and not without effects on employees, Title II adds a 
fourth chapter on cross-border divisions of limited liability companies, highlighting in 
Art. 160k the rules provided for employee information and consultation and in Art. 160l  



3Analysis | January 2020

employee participation in this type of operation. Directive 2019/2121 has already entered 
into force (it did so 20 days after publication) but Member States have until 31 January 
2023 to formalise its transposition.

2.	 Employee information, consultation, participation: synonyms or separate obligations for the 
company?

The new directive refers without distinction to employees’ rights to information, consultation 
and participation. Obviously, they are not synonymous but respond to different obligations on 
the part of the company. Each Member State has developed a different model for employee in-
volvement in the company (Spain, through representation; Germany, through co-management, 
for example). 

However, the most comprehensive regulation to this effect is contained in Council Directive 
2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard 
to the involvement of employees (L 294/22, 10.11.2001), which distinguishes between involve-
ment, information, consultation and participation (Art. 2). The involvement of employees means 
any mechanism, including information, consultation and participation, through which emplo-
yees’ representatives may exercise an influence on decisions to be taken within the company; 
information means the informing of the employees’ representatives by the company in a manner 
and with a content which allows the former to undertake an in-depth assessment of the possible 
impact and, where appropriate, prepare consultations; consultation means the establishment 
of dialogue and exchange of views between the employees’ representatives and the company, 
at a time, in a manner and with a content which allows the employees’ representatives, on the 
basis of information provided, to express an opinion on measures envisaged by the company; 
and, finally, participation means the influence of the employees' representatives in the affairs 
of the company. 

2.1.	 On employees’ rights to information and consultation

(a)	 In the most novel regulation of the new Directive 2019/2121 - that of cross-border 
conversion - there is an obligation on the part of the administrative or management 
body of the company being converted - the "converted company", i.e. the one esta-
blished in the destination Member State, would be created after - to draw up a report 
for ‘members’ (i.e., shareholders) and employees (Art. 86e). In relation to the latter, 
the implications of the cross-border conversion for employment relationships, as well 
as, where applicable, any measures for safeguarding those relationships, shall be set 
out in a section other than that for members and exclusively addressed to employees; 
any substantial changes to the applicable conditions of employment or to the loca-
tion of the company’s places of business shall also be included; and finally, how these 
factors may affect the company's subsidiaries shall be specified. In addition, and as 
stated in Recital 13 of Directive 2019/2121, the report should include information, inter 
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alia, on the staff and “the likely changes to the organisation of work, wages and sala-
ries, the location of specific posts and the expected consequences for the employees  
occupying those posts, as well as on the company-level social dialogue, including, 
where applicable, board level employee representation”. On such matters "the em-
ployees themselves or their representatives should be able to provide their opinion".

	 The report shall be made available in any case electronically, together with the draft 
terms of the cross-border conversion, if available, to the representatives of the em-
ployees or, where there are no such representatives, to the employees themselves, not 
less than six weeks before the date of the general meeting. If the representatives of 
the employees or, where there are no such representatives, the employees themselves 
give an opinion on this matter, it shall be appended to the report of the administrative 
or management body. The section of the report for employees shall not be required 
where a company and its subsidiaries, if any, have no employees other than those who 
form part of the administrative or management body. Note, however, that even if this 
possibility is not introduced, Art. 86g provides that Member States shall ensure that, 
at least one month before the date of the general meeting, the company discloses 
and makes publicly available in the register of the departure Member State the draft 
terms of the cross-border conversion and a notice informing the members, creditors 
and representatives of the employees of the company, or, where there are no such re-
presentatives, the employees themselves, that they may submit to the company, at the 
latest five working days before the date of the general meeting, comments concer-
ning the draft terms of the cross-border conversion.

	 However, this regulation gives priority to all those rights derived at a national level 
from the transposition of Directive 2002/14/EC of the European Parliament and of 
the Council of 11 March 2002 establishing a general framework for informing and 
consulting employees in the European Community (L 80/29, 23.3.2002) and Directive 
2009/38/EC of the European Parliament and of the Council of 6 May 2009 on the 
establishment of a European Works Council or a procedure in Community-scale under-
takings and Community-scale groups of undertakings for the purposes of informing 
and consulting employees (L 122/28, 16.5.2009) - transposed in our country by Act 
10/1997 of 24 April. This means that, in addition to what is set out in this new Directive 
2019/2121, all the provisions of EU law must be complied with in this respect.

(b)	 But perhaps the most curious aspect of the regulation of this chapter is the differen-
tiation between the "protection" of members (Art. 86i) and the "protection" of cre-
ditors (Art. 86j) as opposed to "employee information and consultation" (Art. 86k) 
and "employee participation" (Art. 86l). It is clear that the EU legislator does not 
provide for the "protection" of employees in line with the shareholders or creditors, 
perhaps because it considers that they are already adequately protected in other 
European legislation with an eminently employment-related content or, perhaps,  
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because it considers that employee information, consultation and participation cons-
titute the best safeguard of their employment rights. In any event, the choice is made 
to allow members who do not approve the draft terms of the cross-border conversion to  
dispose of their shares or to allow creditors whose claims antedate the disclosure of 
the said draft terms to enjoy a system of protection of their interests. But nothing new 
is added to the rights of intervention - involvement, participation, information - al-
ready existing for employees in other EU legislation. And so, for example, the new 
directive adds nothing in terms of employee information and consultation other than 
a referral to the legal framework provided for in Directive 2002/14 and, where appli-
cable in the case of Community-scale undertakings and groups of undertakings, to  
the provisions of Directive 2009/38.

	 Only a reality would allow this statement to be qualified. And it is the protection that 
an employee creditor of the company may have. As stated in Recital 24 of this new 
Directive 2019/2121, Member States should ensure that creditors entered into a rela-
tionship with the company before the company had made public its intention to carry 
out a cross-border operation have adequate protection. After the draft terms of the 
cross-border operation have been disclosed, creditors should be able to take into ac-
count the potential impact of the change of jurisdiction and applicable law as a result 
of the cross-border operation. And, in this regard, and since creditors to be protected 
can comprise current and former employees, with acquired or in the process of acqui-
ring rights – though the directive only refers to pension rights, it must be interpreted 
as extending to any right, regardless of its nature and in accordance with other Euro-
pean rules on the matter - this "adequate" protection will also apply to them as one 
more creditor. The possibility for these creditors to have the right to file a claim in the 
departure Member State for a period of two years after the cross-border conversion 
has taken effect is noted here. However, it is also stated that this two-year period of 
protection "should be without prejudice to national law determining the limitation 
periods for claims".

(c)	 The only - minor - "protection" contained in Art. 86k is that employees' rights to infor-
mation and consultation must be ensured before the draft terms of the cross-border 
conversion or the report are decided upon in such a way that a reasoned response is 
given to the employees before the general meeting. 

	 Nothing else would make sense since the information must provide sufficient facts 
to form a judgment on the draft terms and the consultation must involve the power 
to endorse or reject the draft terms submitted, even if such is not considered in the 
directive as having a binding outcome for the company. However, it should be stres-
sed that Art. 86k(3) allows for the possibility of "provisions or practices in force more 
favourable to employees" - which could condition all the above, strengthening em-
ployment rights - and states that Member States shall determine "the practical  
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arrangements for exercising the right to information and consultation". In this line, the 
new Directive 2019/2121 expressly refers to Art. 4 of Directive 2002/14 which stresses 
how the information should cover: information on the recent and probable develop-
ment of the undertaking's or the establishment's activities and economic situation; in-
formation and consultation on the situation, structure and probable development of 
employment within the undertaking or establishment and on any anticipatory mea-
sures envisaged, in particular where there is a threat to employment; and, finally, in-
formation and consultation on decisions likely to lead to substantial changes in work  
organisation or in contractual relations.

	 This legislation requires "information" to be given at such time, in such fashion and 
with such content as are appropriate to enable, in particular, employees' representa-
tives to conduct an adequate study and, where necessary, prepare for consultation, as 
well as that the "consultation" take place: ensuring that the timing, method and con-
tent thereof are appropriate; at the relevant level of management and representa-
tion, depending on the subject under discussion; on the basis of information supplied 
by the employer and of the opinion which the employees' representatives are entit-
led to formulate; in such a way as to enable employees' representatives to meet the 
employer and obtain a reasoned response to any such opinion; and with a view to 
reaching an agreement on decisions within the scope of the employer's powers. Mo-
reover, this Directive 2002/14, to which the new Directive 2019/2121 refers, provides, 
in Art. 7, for the obligation of Member States to ensure that employees' representati-
ves, when carrying out their functions, enjoy adequate protection and guarantees to 
enable them to perform properly the duties which have been assigned to them. Thus, 
in order to conduct an analysis of the report for employees, a company carrying out 
a cross-border operation should provide employee representatives with the resour-
ces necessary to enable them to exercise the rights arising from this Directive in an  
appropriate manner.

	 However, despite this very ambitious aim, the new Directive 2019/2121 does not seem 
to extend the role of employees' representatives. Especially since, under the provisions 
of Art. 86h, after taking note of the reports as well as the employees’ submitted opi-
nions and comments, the general meeting of the company shall decide, by means of a 
resolution, whether to approve the draft terms of the cross-border conversion.

2.2.	On employee participation rights in the company being converted and in the  
converted company

(a)	 The above information must include "information on the procedures by which arran-
gements for the involvement of employees in the definition of their rights to parti-
cipation in the converted company are determined" (Art. 86d(k)). The EU legislator 
confesses, through Recital 32 of this new Directive 2019/2020, its intention to pre-
serve and strengthen the participation rights of employees by pointing out that the  
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involvement of all stakeholders, in particular employees, contributes to a long-term 
and sustainable approach being taken by companies across the internal market. In 
this regard, it considers that safeguarding and promoting the participation rights of 
employees within the board of a company plays an important role, in particular when 
a company moves or restructures across borders. 

	 To this end, and in order to ensure that employee participation is not unduly preju-
diced as a result of the cross-border operation, where the company carrying out the 
cross-border operation has implemented an employee participation system, “the 
company or companies resulting from the cross-border operation should be obliged 
to take a legal form allowing for the exercise of such participation rights, including 
through the presence of representatives of the employees in the appropriate mana-
gement or supervisory body of the company or companies” (Recital 30). Moreover, in 
such a case, where a bona fide negotiation between the company and its employees 
takes place, it should be carried out in line with the procedure provided for in Directive 
2001/86/EC - which includes a negotiation procedure (Section 2) and everything rela-
ted to employee representation, information, consultation and participation (Annex 
to the Directive) - with a view to finding an amicable solution that reconciles the right 
of the company to carry out a cross-border operation with the employees’ rights of 
participation. In this way, and in order to protect the agreed solution or the applica-
tion of those standard rules, the company should not be able to remove the partici-
pation rights through carrying out a subsequent conversion, merger or division, be it 
cross-border or domestic, within four years.

(b)	 With a regulation very similar to that contained in Art. 133 of Directive 2017/1132 in 
relation to mergers, the new Art. 86l covers the employee participation system when 
there is a cross-border conversion. The main consequence is that the converted com-
pany shall be subject to the rules in force concerning employee participation, if any, in 
the destination Member State. 

	 These rules shall not apply, however, where the company has, in the six months prior 
to the disclosure of the draft terms of the cross-border conversion, an average number 
of employees equivalent to “four fifths of the applicable threshold”, as laid down in 
the law of the departure Member State, for triggering the participation of employees 
within the meaning of point (k) of Article 2 of Directive 2001/86/EC. A provision which, 
as indicated, defines the meaning of employee participation in the European Com-
pany and gives concrete expression to this in the capacity of influence of the emplo-
yee representation body or the employees' representatives in a company in two ways; 
one, through the right to elect or appoint certain members of the company's adminis-
trative or supervisory body; and, the other, through the right to recommend or oppose 
the appointment of some or all of the members of the company's administrative or 
supervisory body. 
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	 Nor shall they be deemed to apply where the law of the destination Member State 
does not provide for at least the same level of employee participation as operated in 
the company prior to the cross-border conversion, measured by reference to the pro-
portion of employee representatives among the members of the administrative or su-
pervisory body or their committees or of the management group which covers the pro-
fit units of the company, subject to employee representation. Nor shall it apply where 
there is no provision for employees of establishments of the converted company that 
are situated in other Member States the same entitlement to exercise participation 
rights as is enjoyed by those employees employed in the destination Member State. 

(c)	 In any event, it is expressly required that the participation of employees in the con-
verted company and their involvement in the definition of such rights be regulated 
by the Member States in accordance with the principles and procedures laid down in 
Art. 12 (2) and (4) of Council Regulation (EC) No 2157/2001 of 8 October 2001 on the 
Statute for a European company (SE) (L 294/1, 10.11.2001) and many of the provisions 
(expressly indicated in Art. 86l) of Directive 2001/86/EC, already cited and also in con-
nection with the European company.

	 As is known, the aforementioned Art. 12 of Regulation 2157/2001 prevents any Euro-
pean company from being registered unless an agreement has been concluded on 
arrangements for employee involvement pursuant to Art. 4 of Directive 2001/86/EC 
(which regulates the content of the agreement on arrangements for the involvement 
of the employees within the company), a decision has been taken in accordance with 
Art. 3(6). of that Directive (the power of the special negotiating body to decide, by 
majority vote, not to open negotiations or to terminate negotiations already opened, 
and to rely on the rules on information and consultation of employees in force in the 
Member States where the SE has employees), or the period for negotiations pursuant 
to Art. 5 thereof has expired without an agreement having been concluded (nego-
tiations may continue for a maximum of six months and, by common accord, for a 
maximum of one year). In fact, the statutes of European companies may not in any 
case conflict with the provisions on the involvement of employees that have been laid 
down. Moreover, where, pursuant to Directive 2001/86, new provisions on involvement 
are determined that are contrary to the existing statutes, the latter must be amended 
as necessary. In that case, Member States may provide that the management or admi-
nistrative body of the company shall have the power to amend the statutes without a 
new resolution of the general meeting of shareholders.

(d)	 However, apart from these clarifications, Art. 86l(4) allows Member States to confer 
on the special negotiating body the right to decide, by a majority of two thirds of its 
members representing at least two thirds of the employees, not to open negotiations 
or to terminate negotiations already opened and to rely on the rules on participa-
tion in force in the destination Member State. Similarly, they may, in the case where, 
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following prior negotiations, standard rules for participation apply and notwiths-
tanding such rules, decide to limit the proportion of employee representatives in the 
administrative body of the converted company. However, if, in the company, emplo-
yee representatives constituted at least one third of the administrative or supervisory 
body, the limitation may never result in a lower proportion of employee representati-
ves in the administrative body than one third. With a closing rule, Member States shall 
ensure that the rules on employee participation that applied prior to the cross-border 
conversion continue to apply until the date of application of any subsequently agreed 
rules or, in the absence of agreed rules, until the application of standard rules in accor-
dance with the Annex to Directive 2001/86/EC.

	 In any event, where the converted company is to be governed by an employee par-
ticipation system, it shall be obliged to take a legal form allowing for the exercise 
of participation rights and to take measures to ensure that employees’ participation 
rights are protected in the event of any subsequent conversion, merger or division, 
be it cross—border or domestic, for a period of four years after the cross-border con-
version has taken effect. And, also in general, the company shall communicate to its 
employees or their representatives the outcome of the negotiations concerning em-
ployee participation without undue delay.

3.	 Other final general considerations

3.1.	 The other main amendments - that of Art. 133 of Directive 2017/1132 - or the new legisla-
tive additions - that of a new Art. 126c on employee information and consultation or the 
introduction in Title II of a new fourth chapter on cross-border divisions of limited liability 
companies, with an Art. 160k regulating employee information and consultation or an Art. 
160l on employee participation in these cross-border divisions - reproduce, almost faithfully, 
the regulation analysed.

But there are two points that can be highlighted:

—	 The first is the express acknowledgment by the EU legislator of the possible abuses 
that can result from a cross-border operation. In fact, "the right of companies to carry 
out a cross-border operation could be used for abusive or fraudulent purposes, such 
as for the circumvention of the rights of employees, social security payments or tax 
obligations, or for criminal purpose" (Recital 35). In this respect, the Directive does 
not hesitate to admit that if the competent authority has reasonable grounds for sus-
pecting that the cross-border operation has been carried out for abusive or fraudulent 
purposes, it must take into account in its assessment all the relevant facts and circum-
stances, highlighting, inter alia, "the number of employees […], the habitual places 
of work of the employees and of specific groups of employees, the place where so-
cial contributions are due, the number of employees posted in the year prior to the  
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cross-border operation [...], the number of employees working simultaneously in more 
than one Member State" (Recital 36). They should also analyse “relevant facts and 
circumstances related to employee participation rights, in particular as regards nego-
tiations on such rights where those negotiations were triggered by reaching four fifths 
of the applicable national threshold” (Recital 36). Elements that must be considered 
only as indicative factors of abuse or fraud in the overall assessment of the cross-bor-
der operation and therefore should not be regarded in isolation. 

	 However, in the interests of legal certainty, a cross-border operation that has taken 
effect cannot be declared null and void (Recital 50). This restriction is without pre-
judice to Member States’ powers, inter alia in the field of social law, if they establish 
that the cross-border operation has been carried out for abusive, fraudulent or crimi-
nal purposes. In this context, the competent authorities could also assess whether the 
applicable national threshold for employee participation of the Member State of the 
company carrying out the cross-border operation was met or exceeded in the years 
following the cross-border operation.

—	 Secondly, it should be stressed that all workers' rights are guaranteed, including those 
that do not correspond to the nature of information, consultation and participation. 
Recital 52, for example, refers to those arising from Council Directive 98/59/EC of 20 
July 1998 on the approximation of the laws of the Member States relating to collecti-
ve redundancies (L 225/16, 12.8.1998) or Directive 2001/23, already cited, for transfers 
of undertakings, businesses or parts of undertakings or businesses and expressly states 
that national law should also apply to tax and "social security".

3.2	 The interplay of referrals, both to the rules of the destination Member State and to those 
of the departure Member State or any Member State with employees of the new company, 
together with the integration into this  new directive of those others with their own con-
tent on employee participation in the company, relativises the scope of this new Directive 
2019/2121 at the level of employment. This is not because the regulation in this area should 
be downgraded - incidentally, not very different from that already contained, especially for 
cross-border mergers in Directive 2017/1132 - but because the new European piece of legis-
lation constantly calls for the integration of other much more complete - and demanding 
- legislation in this area. However, it should be noted that, while the scope of information 
and consultation does not predetermine the decision to convert - or divide - a company, it 
may be conditioned by the outcome of employee participation in the converted company.


