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The rapid spread in Spain of COVID-19 has forced the government to take drastic measures and 
declare a state of alarm in order to have the necessary powers to carry them out, to contain the 
contagion and to avoid a collapse of the health services. 

On 12 March, the Government passed Royal Decree-law 7/2020 adopting urgent measures to res-
pond to the economic impact of COVID 19 (Official Journal of Spain [BOE] of 13 March). This Royal 
Decree-law, together with economic and healthcare measures, sets out other measures for the effi-
cient management of public administrations, including the authorisation for the Government to 
hold meetings and adopt decisions by electronic means and, in the administrative field, the provi-
sion that all contracts entered into by the National Administration or its public bodies and entities 
governed by public law to deal with COVID-19 will be subject to the emergency procedure provided 
for in Art. 120 of the Public Procurement Act 9/2017. In these emergency contracts, the contracting 
body is not obliged to conduct procurement proceedings, and may freely contract all or part of its 
subject matter without being bound by the requirements laid down in the Public Procurement Act, 
including that of the existence of sufficient creditworthiness, with no other duty than to report the 
adopted decisions to the Cabinet within thirty days. 
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We can anticipate that, in the area of public procurement, upon declaration of the state of alarm, 
all time limits for public tenders are suspended, in the same way as any other procedure under the 
Public Procurement Act (see section 6). 

The following day - 13 March - some ‘autonomous communities’ (devolved regions) took the lead 
in adopting measures appropriate to a state of health emergency. Thus, the Basque Government 
decreed the state of health emergency under the Emergency Management Act (Legislative Decree 
1/2017), and other autonomous communities (Madrid, Galicia, Catalonia and Asturias, in particu-
lar) adopted and published health emergency measures. 

On Saturday 14 March, the Spanish Government declared a state of alarm by way of Royal Decree 
463/2020, which declares the state of alarm for the management of the health crisis situation cau-
sed by COVID-19 (hereinafter, 'Royal Decree' or 'royal decree declaring the state of alarm'). The 
Royal Decree was published and entered into force on 14 March. 

1.	 Scope	and	constitutional	significance	of	the	royal	decree	declaring	the	state	of	alarm	

The royal decree declaring the state of alarm was issued by the Cabinet under Art. 116(2) of 
the Spanish Constitution (CE) and of the States of Alarm, Emergency and Siege Act 4/1981 
(hereinafter ‘Act 4/1981’). According to said Act, these are exceptional states that can only be 
declared "when extraordinary circumstances make it impossible to maintain normality through 
the ordinary powers of the competent authorities". For the state of alarm, the Act expressly 
includes, as one of the cases in which it can be declared, "health crises, such as epidemics and 
serious contamination situations". The preamble to the Royal Decree refers to the international 
pandemic emergency declared by the World Health Organization on 11 March to justify the 
declaration of the state of alarm. 

These situations give the Government the power to approve, by means of a simple royal decree, 
equally exceptional measures, which in the case of the state of alarm are those provided for 
in Part II of Act 4/1981. The Royal Decree is issued, as required by Art. 116 CE, for a maximum 
period of fifteen days (specified as calendar day, thus ending on 29 March), after which it may, 
if necessary, be extended subject to authorisation by the lower House of Parliament. However, 
the said House’s authorisation is not required for the Government to issue, within the period of 
validity of the state of alarm, "successive decrees modifying or extending the measures provided 
therein", in which case it will only "have to report to the lower House of Parliament in accordan-
ce with the provisions of Art. 8(2) of Act 4/1981" (second final provision). 

The Constitutional Court has had the opportunity to make a pronouncement on states of alarm 
in its Order 7/2012 and Judgment 83/2016 with regard both to Royal Decree 1673/2010, which 
declared a state of alarm for the normalization of air transport in response to a controllers' 
strike, and Royal Decree 1717/2010, which extended the aforementioned state. 
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In these pronouncements, the Constitutional Court not only recognizes the legislative nature of 
the government decision declaring the state of alarm, insofar as it provides for legality appli-
cable during its validity, but also states that, although formalised by decree of the Cabinet, 
it should be understood as a rule "that is configured in our system as a decision or provision 
with the force and effect of an act of parliament. And, consequently, it has a legislative force 
comparable, in terms of its content and effects, to that of similar enactments and rules whose 
application may be exempted, suspended or modified during the state of alarm" (Judgment 
of the Constitutional Court [STC] no. 83/2016). The same force is given to the decree extending 
the alarm, which, if it occurs, constitutes the formalisation ad extra of the lower House’s prior 
authorization.

Unlike the states of exception and siege, the declaration of a state of alarm does not allow for 
the suspension of any fundamental right or freedom (Art. 55(1) CE a contrario) and therefore the 
preamble to the Royal Decree states that the measures it contains "do not involve the suspen-
sion of any fundamental right". But it does allow, as the Constitutional Court has stated, "the 
adoption of measures that may involve limitations or restrictions to its exercise" (STC 83/2016). 

Thus, the freedom of movement of persons, though not completely suspended, is greatly limited, 
restricting the movement of citizens and vehicles on public roads for the carrying out of certain 
activities only (Art. 7). It is also provided that the Ministry of the Interior may close roads to 
traffic or restrict access thereto to certain vehicles for very broad reasons ("public health, safety 
or the flow of traffic"). 

With regard to the freedom of ideology, religion and worship in Art. 16 CE, the Royal Decree 
also seeks not to suspend the right, but to restrict it as necessary: it does not prohibit atten-
dance at places of worship or civil and religious ceremonies, but makes them conditional on 
"guaranteeing attendees the possibility of keeping a distance between them of at least one 
metre" (Art. 11). 

Along with the right to freedom of movement, the freedom that is most affected by the Royal 
Decree is that of enterprise, by the suspension of the opening to the public of retail premises 
and establishments set out in Art. 10; we will return to this later.

2. The Government of Spain as the competent authority 

Art. 4 of the Royal Decree declares the Government as the competent authority for the purposes 
of the state of alarm, as provided for in Art. 7 of Act 4/1981. Under its direction, the Minister of 
Defence, the Minister of the Interior, the Minister of Transport, Mobility and Urban Agenda and 
the Minister of Health (who will exercise the residual powers that are not under the jurisdiction 
of the previous ones) shall be the delegated competent authorities in their respective areas of 
responsibility. 
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These four ministries, acting as delegated competent authorities, have already published, in 
the Official Journal of Spain (BOE) of Sunday 15 March, orders and directions setting out pro-
visions and criteria for the application of the Royal Decree in the various fields. Hereon, this 
will be the way we will learn about the measures being taken by Spanish public authorities to 
deal with the pandemic.

A Situation Committee is activated as a support body to the Government. This committee was 
established by agreement of the National Security Council on 5 December 2013 and is regulated 
by Order PARA/32/2018, which assigns it the function of "channeling and coordinating the sup-
port required by the Government for the crisis management instruments of the National Security 
System in states of alarm and exception, as provided for in the first additional provision of the 
National Security Act". This order assigns the usual chairmanship of the Situation Committee to 
the Vice President of the Government and Minister of the Presidency, Relations with the Courts 
and Historical Memory. The Vice-Chairmanship of the Situation Committee rests with the Di-
rector of the Cabinet Office and Secretary of the National Security Council. The composition 
of the committee aims to include the representatives of the different departments, bodies and 
agencies of the national, regional and municipal Public Administrations with crisis manage-
ment powers. The Cabinet Office’s Department of National Security acts as the secretariat and 
permanent working body of the Situation Committee. 

The Government of Spain is thus the sole authority competent to adopt throughout the national 
territory the measures under the Royal Decree for the purposes of the state of alarm. Furthermo-
re, the following are subject to the direction of the Minister of the Interior:

a) Members of the State security forces, the police forces of the autonomous communities and 
local corporations, who will receive "direct orders" from this ministry "for the purposes of the 
royal decree, insofar as it is necessary for the protection of persons, property and places, 
and who may be imposed extraordinary services in terms of duration or nature" (Art. 5(1)).

 The police forces of autonomous communities (the Basque Ertzaintza, Catalan Mossos 
d'Esquadra, Navarre Foruzaingoa and Canarian Cuerpo General de la Policía Canaria) 
are not included amongst the overseen police forces. Art. 5(3) makes express reference 
to them, although it does so in order to declare, in a cryptic way, that "the Oversight and 
Coordination Committees provided for in the respective Security Boards shall establish the 
necessary mechanisms to ensure that provided in the two previous sub-articles" (which re-
fer, respectively, to the Ministry of the Interior’s oversight of the police forces of the autono-
mous communities and the powers of law enforcement officers during the state of alarm).

b) The intervention and assistance services in emergencies by Civil Defence defined in Art. 
17 of the National Civil Defence System Act 17/2015, which "shall act under the functional 
authority of the Minister of the Interior". Among the many emergency services that this 
provision enunciates are the competent emergency coordination bodies of the autonomous 
communities, as well as volunteer organisations and collaborating entities, when required. 
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c) The private security services and companies included in the scope of application of the 
Private Security Act 5/2014, to which the Minister of the Interior may "issue the orders, de-
cisions, rules and instructions deemed necessary". 

With the exception of the above, Art. 6 of the Royal Decree states that "each administration 
shall retain the powers granted to it by the legislation in force in the day-to-day management 
of its services to take the measures it deems necessary within the framework of direct orders 
from the competent authority for the purposes of the state of alarm". 

Further on, with regard to measures aimed at strengthening the National Health System, Art. 11 
provides that "all civil health authorities of the public administrations of the national territory, 
as well as other officials and workers in the service of the same, shall be placed under the direct 
orders of the Minister of Health insofar as this is necessary for the protection of persons, goods 
and places, and may impose on them extraordinary services due to their duration or nature". 
This provision is confusing, however, as it then states that "without prejudice to the foregoing, 
regional and local Public Administrations shall maintain the management, within their juris-
diction, of the appropriate health services, ensuring at all times their proper functioning". It 
would appear that the powers reserved to the Minister of Health - and for which he assumes 
the power to give direct orders to the competent authorities - are to ensure the full availability 
of the authorities and employees in the field of health and to "determine the best distribution 
in the territory of all technical and human resources, in accordance with the needs that arise in 
the management of this health crisis". It also provides that the Ministry of Health "may exercise 
such powers as may be necessary for this purpose in respect of privately-owned health centres, 
services and establishments".

3. The exorbitant powers of the delegated competent authorities 

The powers given to ministers designated as competent delegated authorities are certainly 
exorbitant. Art. 4(3) of the Royal Decree empowers them to adopt all interpretative orders, 
decisions, rules and instructions in the specific field of their action that are necessary to ensure 
the provision of all services, ordinary or extraordinary, for the protection of persons, property 
and places, by adopting any of the measures provided for in Art. 11 of Act 4/1981:

(a) Limit the movement or permanence of persons or vehicles at certain times and places, or 

make such depend on the fulfillment of certain requirements.

(b) Carry out temporary requisitions of all types of goods and impose mandatory personal 

services.

(c) Temporarily step in and occupy industries, factories, workshops, farms or premises of any 

kind, except private homes, reporting to the ministries concerned.
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(d) Limit or ration the use of services or consumption of essential products.

(e) Give the orders necessary to ensure market supply and the operation of the services of 

the production sites affected by Art. 4(d) [referring to "situations of shortage of essential 

products"]. 

It is unusual that, for the adoption of these measures, it is provided that "no administrative pro-
cedure shall be required", thus obviating even the hearing of those affected. The only provision 
is that they may be adopted sua sponte or at the reasoned request of the competent regional 
and local authorities and that they must pay attention to vulnerable persons.

It should be borne in mind that, in any event, as provided in Art. 120 of the Compulsory Purchase 
Act, "when, as a result of serious reasons of public policy or security, epidemics, floods or other 
calamities, civil authorities have to take measures involving destruction, actual damage or re-
quisitioning of property or rights of individuals without the formalities required by this law for 
the various types of expropriation, the aggrieved individual shall be entitled to compensation 
in accordance with the rules set out in the provisions relating to damage from the temporary 
occupation of property and to the fair value of personal property, the proceedings having to be 
initiated at the request of the injured party and in accordance with such rules". In these cases, 
since the compulsory purchase procedure has not been carried out, the claim for compensation 
must be channeled through the Public Administration's liability regulated by Acts 39/2015 and 
40/2015. 

The question arises as to whether in the other cases where the competent authorities are as-
signed the exercise of powers relating to the state of alarm it is also possible to dispense with 
administrative proceedings. In our opinion, it is not possible to dispense with the proceedings 
- even if the emergency procedure of Art. 33 of Act 30/2015 is applied - unless the measures fit 
within those of Art. 11 of Act 4/1981 in the specific sphere of action of each competent authority 
(as is the case, in particular, with those that Art. 13 provides that the Minister of Health may 
exercise). 

This is proven by the fact that, when in other provisions it is intended to allow the procedure 
for the adoption of measures to be dispensed with, this is expressly stated, as does Art. 14(1)(a) 
in relation to the adoption by the Minister of Transport, Mobility and Urban Agenda of "such 
acts, provisions and measures as may be necessary, within his or her specific sphere of action, to 
establish conditions for mobility services, whether ordinary or extraordinary, for the protection 
of persons, property and places". It also seems to be confirmed by the fact that proceedings 
and decisions "referring to situations closely linked to the facts justifying the state of alarm" are 
exempted from the suspension of administrative time limits (additional provision 3(4)). 

4. Analysis, in particular, of containment measures in business and trade

The Royal Decree only limits the movement and activities of individuals to the extent deemed 
necessary to prevent possible contagion. Therefore, in general, the performance of work or 



7Analysis | March 2020

professional activity is not suspended, and one of the cases in which movement is permitted 
on public roads is expressly provided as "travel to the place of work to carry out employed, self-
employed or business activities" (Art. 7(1)(c)). 

However, many self-employed or business activities are going to be directly or indirectly affec-
ted by the state of alarm; indeed, the Government announced the approval, at the Cabinet 
meeting on Tuesday 18 March, of a battery of measures to support economic activity to alleviate 
the effects of this extraordinary health crisis. 

All services and activities for which Art. 10 of the Royal Decree decrees the suspension of ope-
ning to the public are directly affected: 

a) "Retail premises and establishments, with the exception of retail shops for food, beverages, 
products and essential goods, pharmaceutical, medical, optical and orthopaedic products, 
hygienic products, hairdressing, press and stationery, motor fuel, tobacconists, technological 
and telecommunications equipment, pet food, internet, telephone or mail order business, 
dry-cleaning and laundries". 

 In relation to commercial activity, it is next indicated that the permanence in commercial 
establishments whose opening is permitted must be only that strictly necessary for consumers 
to be able to purchase food and other essential products, the possibility of consumption of 
products in the establishments themselves being suspended. In any case, crowding shall be 
avoided and consumers and employees shall be controlled to maintain a safety distance 
of at least one metre in order to avoid possible contagion.

b) "[M]useums, archives, libraries, monuments, as well as [...] the premises and establishments in 
which public shows, sports and leisure activities are carried out as indicated in the schedule 
to this Royal Decree".

c) "[H]otel and restaurant activities, whereby only home delivery services may be provided.

d) "[A]ny other activity or establishment which, in the opinion of the competent authority, 
may pose a risk of contagion.

The schedule to the Royal Decree contains a list of the equipment and activities whose opening 
is suspended. It is quite possible that these provisions will undergo some changes. There are 
therefore some exceptions to the suspension which are difficult to explain and which are likely 
to be rectified, such as hairdressers, while it makes no sense that, with road traffic restrictions, 
the workshops should remain closed. 

There are also premises, such as tobacconists or dry-cleaning shops, for which, although they 
are permitted to be opened to the public, Art. 7 does not provide for them as places justifying 
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movement on the public highway, without them being easily classified as the sale of "essential" 
products or as "other activities of a similar nature".  

Educational activities are also directly affected by the suspension of the opening to the public, 
since Art. 9 states that "classroom-based educational activity is suspended in all centres and 
stages, cycles, degrees, courses and levels of education referred to in Article 3 of the Education 
2/2006 of 3 May, including university education, as well as any other educational or training 
activities provided in other public or private centres". During the period of suspension, distance 
and online educational activities will be maintained whenever possible, activities that many 
centres are carrying out. 

The result of these measures is that online business activities will benefit greatly, since 
everything that cannot be purchased in closed shops will be purchased in this way, and even 
that which can be purchased there, for reasons of prevention or greater ease. In this respect, the 
transport and delivery of such products by the employees of the distribution company should 
be understood as covered by the exception provided for in Art. 10 for travel to place of work, in 
so far as the place of work of the carrier is the delivery vehicle itself. Sales of technological and 
telecommunications equipment will be particularly encouraged, both because of the needs of 
teleworking and telematic communication and because their sales outlets are not affected by 
the suspension of the opening to the public.

It is foreseeable that commercial establishments will adapt, as far as possible, to online sales, 
in the same way that all educational establishments are trying to provide distance learning. 
In this regard, it should be noted that the Royal Decree imposes the suspension of sales to the 
public, but does not decree the temporary closure of the establishment. Small businesses will 
find it more difficult to make this adjustment, but they resort to home sales, which do not seem 
to be affected by the suspension of opening to the public either. 

5.  Penalties 

Art. 20 of the Royal Decree states that failure to comply with or resistance to the orders of 
the competent authorities in the state of alarm will be punished in accordance with the law, 
thus reproducing what is stated in Art. 10 of Act 4/1981. Therefore, the area-specific legislation 
applicable in each case must be used to determine the punitive reproach for non-compliance. 
Among the area-specific pieces of legislation that can be applied to determine the punishment, 
we should highlight the Public Safety Protection Act 4/2015, the National System of Civil De-
fence Act 17/2015 and the Public Health Act 33/2011. The most serious conduct may constitute 
a criminal offence, as would be the case in the case of violent resistance to authority, its agents 
and civil servants (Arts. 550 and 551 of the Criminal Code). 
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6.  Suspension of periods and time limits for administrative proceedings 

In its second and third additional provisions, the Royal Decree regulates, respectively, the sus-
pension of procedural time limits - with the exceptions it sets out - and the suspension of admi-
nistrative time limits. 

In its first paragraph, the second additional provision states that "periods are suspended and 
time limits to conduct proceedings involving public entities are interrupted. The calculation of 
time limits will resume when the royal decree or, where applicable, the extensions thereto lapse".

The suspension of periods and the interruption of time limits will apply to the entire public sec-
tor as defined in the Public Administrations (Common Administrative Procedure) Act 39/2015, 
i.e.:

a) the National Administration;

b) the administrations of the autonomous communities;

c) the entities that make up the local administration;

d) the institutional public sector, as defined by Art. 2(2) of this Act. 

This suspension of periods and time limits means the paralysis of all proceedings, as it affects 
both the actions of those administered and those of the Administration and affects the issuing 
of all types of administrative decisions, whether favourable or rights-based. Also suspended 
during the validity of the state of alarm - as generally provided for in the fourth additional 
provision - are "the limitation periods of any actions and rights".  

As an exception to the suspension of periods and deadlines, it is provided that "the competent 
body may, by means of a reasoned decision, determine measures of case management direction 
and conduct of proceedings as are strictly necessary to avoid serious harm to the rights and 
interests of the person concerned in the proceedings and provided that the person concerned 
agrees, or where the person concerned agrees that the time limit should not be suspended". 

It is therefore possible for the interested parties to request the continuation of a procedure that 
is favourable to them, but the right to process it is not recognised, and it is provided that the 
competent body "may determine [it], by means of a reasoned decision". On the other hand, we 
understand that, as soon as they are triangular proceedings in which there are other interes-
ted parties who do not agree with the non-suspension of the time limits, the latter cannot be 
determined. 
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Finally, the provision specifies that this suspension will not affect the proceedings and decisions 
referred to situations closely linked to the facts justifying the state of alarm.

7. Means of contesting the Royal Decree and the measures adopted in its implementation

With regard to the royal decree declaring the state of alarm and, where appropriate, the royal 
decree extending it, the Constitutional Court has declared that, since they have the force and 
effect of an act of parliament, despite taking the form of a decree, "they can only be challen-
ged, in accordance with the model of jurisdiction of our legal system, before this Constitutional 
Court through the constitutional procedure provided for in the Constitution and the Constitu-
tional Court Act, which aim to control the constitutionality of laws, provisions and acts with the 
force or effect of an act of parliament" (STC 83/2016).

With regard to the acts and provisions made in the implementation, the judgment recognises 
two forms of examination:

a) "the judicial review by the ordinary courts of the acts and dispositions that are made in 
their application during the validity of the state of alarm"; 

b) "the possibility for affected persons to lodge a constitutional appeal, after exhausting the 
ordinary judicial track, against the acts and provisions made in application of those royal 
decrees when they consider them to be harmful to fundamental rights or public freedoms 
that can be protected through this constitutional procedure, a power conferred by Article 
55(2) LOTC [Constitutional Court Act]]". 

This examination will have to be carried out when the Royal Decree or, where appropriate, its 
extensions, loses its validity since to the suspension of all procedural periods of the judicial re-
view branch - with only two exceptions (the procedure for the protection of fundamental rights 
provided for in Arts. 114 et seq. of the Judicial Review Act and the processing of judicial autho-
risations in Art. 8(6)) – we must add the suspension of non-urgent jurisdictional proceedings, 
suspensions resulting from the Decision of the Spanish Council for the Judiciary, the Ministry of 
Justice and the Public Prosecutor's Office of 13 March (to be completed by the Governing Bodies 
of the various courts); as for the activity of civil servants reporting to the Ministry of Justice, it 
has been suspended by the Decision of 14 March of the State Secretary for Justice on essential 
services in the administration of justice.


