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The (temporary) suspension of business activity and its consequent employment effects have led 

to a variety of measures, which entered into force with their publication. Among others, and in 

particular, those related to procedures for the collective temporary suspension of contracts or 

reduction of working hours and the protection of affected workers. 

 

 

 

Due to the emergency situation, Royal Decree-Law 8/2020, of March 17 (published in the ‘BOE’, 

the Official Journal of Spain, on 18 March), on urgent extraordinary measures to deal with the 

economic and social impact of COVID-19, came into force on the same day it was published. Its 

content is diverse and includes employment and social measures of great interest to companies, 

employees and the self-employed. This document analyses only those measures related to the 

suspension of contracts and the reduction of working hours, which in both cases are collective 

and temporary. 

 

 

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or recommendation. 
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Indeed, the main alternative available to Spanish companies since the beginning of restrictions 

due to the expansion of the pandemic and, mainly, since the declaration of the ‘state of alarm’, 

has been the collective suspension of employment activity. Popularly known as ERTEs1 (like EREs), 

this name was not really technically correct since the (administrative) collective redundancy - 

temporary or permanent - “scheme” ceased to exist when the legislation that required 

administrative authorisation for ERTEs to be adopted was repealed. Such name was no longer 

appropriate when there was no scheme to be processed. There was only one exception in which 

administrative authorisation was required, which was precisely those collective temporary or 

permanent schemes caused by force majeure, which before this health crisis were unusual and 

are now the main type of collective redundancy scheme. 

 

With good judgment, the new regulation avoids alluding to schemes -except in one case that will 

be pointed out in due course in this analysis- because it covers not only suspensions or reductions 

in working hours based on force majeure but also those procedures that, despite the state of 

alarm, are based on economic, technical, organizational and productive grounds. In any case, 

the title of Part II leaves no doubt about the lawmakers’ intentions. These are “measures aimed at 

giving more flexibility to mechanisms for temporary adjustments of activity in order to avoid 

layoffs.” Therefore, even if it is not included in the title of the provisions or in the content of the 

legislation, any – collective - suspensions of contracts or - collective - reductions in working hours 

must in all cases be temporary. 

 

1. Procedure for the suspension of contracts or reduction in working hours due to force majeure: 

the definition, for these purposes, of force majeure  

1.1. Unlike Art. 47 LET (the Workers’ Statute Act), Art. 22 of Royal Decree-Law 8/2020, which 

contains extraordinary measures in relation to the procedures for suspensions of 

contracts and temporary reductions in working hours due to force majeure, defines what 

is considered force majeure for these purposes. It refers to those suspensions or reductions 

“directly caused by a loss of activity due to COVID-19, including the declaration of the 

state of alarm, which involve a suspension or cancellation of activity, temporary closure 

of establishments generally open to the public, restrictions on public transport and, in 

general, the movement of people and/or goods, a lack of supplies that seriously hinders 

the continuance of business activities, or in urgent and extraordinary situations due to 

the contagion of the staff or the adoption of preventive isolation measures decreed by 

the health authorities and which are duly evidenced”, in which case they will be 

considered to be due to force majeure, with the consequences arising from the 

aforementioned Art. 47 LET. 

 

This is an essential piece of legislation, given that the main difficulty in processing 

schemes based on force majeure under Art. 47 LET lays precisely in proving the existence 

of a force majeure event in order for the scheme to be authorised. In cases of suspensions 

or reductions due to force majeure, other than the one regulated in RD 8/2020, Art. 47(3) 

LET did not provide any procedure but referred to the one provided for permanent 

schemes due to force majeure under Art. 51(7) LET. In such cases, the force majeure 

event had to be evidenced as the grounds for the collective termination (or suspension) 

of contracts by the labour authority, which involved a margin of discretion that could 

                                                
1  Temporary Collective Redundancy Scheme (in Spanish, Expediente de Regulación Temporal de Empleo)  
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lead the labour authority to refuse to authorise the scheme. Now, with the new measures 

and under the current circumstances, the force majeure event is not generally presumed 

to exist (as had been requested; in fact, it had even been requested that administrative 

silence be taken as approval of these schemes), but the law does define force majeure 

events and circumscribes them to the exceptional circumstances that led to the 

adoption of these measures. 

 

1.2. Under the new provision contained in Art. 22 of Royal Decree-law 8/2020, the procedure 

must meet the following requirements: a) the procedure must begin at the request of the 

company, with the request being accompanied by a report linking the loss of business 

activity to COVID-19, and, where appropriate, the appropriate supporting 

documentation; b) the company must notify the workers of the request and provide the 

workers’ representative with the aforementioned report and supporting documentation, 

if any; c) the existence of a force majeure event as grounds for the suspension of 

contracts or the temporary reduction in working hours must be verified by the labour 

authority, regardless of the number of workers affected; d) the labour authority’s decision 

will be issued within the five days following the request, subsequent to a report, where 

appropriate, from the Labour and Social Security Inspectorate, and must be limited to 

verifying the existence, where appropriate, of the force majeure event claimed by the 

company. It is up to the company to decide whether to suspend contracts or reduce 

working hours, and this decision will take effect from the date of the force majeure event; 

e) the report of the Labour and Social Security Inspectorate, which the labour authority 

may choose to request, must be issued within the non-extendable period of five days; 

and f) there are a number of exceptions for cases of employee shareholders of 

associated work cooperatives and worker-owned companies. 

 

The characteristics of the old suspension or reduction schemes due to force majeure are 

not essentially modified, apart from the ease of demonstrating the force majeure event, 

as already indicated. Before, suspensions or reductions due to force majeure not linked 

to this health emergency also had to be initiated at the request of the company, 

accompanying the request with the evidence it deemed necessary; the company had 

to notify its decision and simultaneously notify the workers’ legal representatives, who 

were thus deemed interested parties in the procedure. The labour authority was required 

to issue its decision, “following any necessary actions and reports”, within five days of the 

application, limiting itself to verifying the existence of the force majeure claimed by the 

company. Lastly, the decision regarding whether to terminate or suspend the 

employment contracts was up to the company; such termination or suspension, would 

take effect from the date of the force majeure event. 

 

The amendment, which has been decisive in allowing faster processing of these 

schemes, is not technically substantive since, ultimately, as can be seen, the former 

suspensions or reductions due to force majeure had similar characteristics. However, it 

does show progress on two relevant fronts. One, in that there is practically no need to 

demonstrate force majeure in a situation such as the state of alarm due to the health 

emergency, meaning that a large number of companies may resort to this procedure 

and not to the “ordinary” procedure for collective suspensions or reductions of working 

hours (for economic, technical, organisational or productive reasons), which is more 

burdensome. And, two, that, compared with such “ordinary” procedure, the time frames 
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are considerably reduced, given that in the latter, the consultation period delayed the 

procedure and, by extension, the adoption of the business decision. 

 

We should point out that the current emergency and the agreement expressed by the 

social partners have led to this new procedure, which has the general and extensive 

nature described above, being well-accepted, as otherwise the absence of 

involvement by the workers' representatives in this suspension - or termination, if 

applicable – scheme due to force majeure would have caused significant reluctance. 

Bear in mind that, in cases of ERTEs due to force majeure and unlike the “ordinary” 

procedure (the one due to economic, technical, organizational or productive causes), 

the representatives are notified but do not have significant involvement in the processing 

of the scheme beyond their consideration as interested parties in the administrative 

procedure. 

 

2. Procedure for the suspension of contracts or reduction in working hours on economic, 

technical, organisational and production grounds: the most peremptory time frames in the 

consultations 

2.1. However, companies may still apply a collective suspension or reduction of working hours 

based on economic, technical, organisational and production grounds related to 

COVID-19, among other reasons because perhaps their situation is not provided for in 

the definition of force majeure included in this law, despite its general nature. 

 

In this case, Art. 23 of Royal Decree-law 8/2020 also indicates some particularities 

regarding the “ordinary” rules under Art. 47 LET. Among others, the following: a) in the 

event that the workers have no legal representatives, the workers’ representative 

committee for the negotiation of the consultation period will be made up of union 

representatives and representatives of the sector to which the company belongs, which 

will be entitled to form part of the negotiating committee for the applicable collective 

agreement. The committee will be made up of one person from each of the unions that 

meets these requirements and will make decisions by approval of the relevant majorities 

of such representatives. If this committee of representatives is not constituted, a 

committee will be made up of three workers from the company itself, elected in 

accordance with the provisions of Art. 41(4) LET. In either of the above cases, the 

representative committee must be constituted within the non-extendable period of five 

days; b) the period of consultations between the company and the workers’ 

representatives or the representative committee indicated in in the previous point should 

not exceed the maximum period of seven days; c) the report of the Labour and Social 

Security Inspectorate, which the labour authority may choose to request, will be issued 

within the non-extendable period of seven days; d) there are also special rules for 

employee shareholders of associated work cooperatives and worker-owned 

companies. 

 

2.2. The simplification and reduction of time frames - from seven days to five days for the 

constitution of the committee and from fifteen days to seven days in the case of the 

consultation period - shows that this type of procedure offers an exceptional approach 

to the current situation. 
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The validity of Art. 47 LET in these cases presents greater difficulty. Although it is true that 

Art. 23 of RDL 8/2020 refers to the possibility of filing for a collective suspension or 

reduction on economic, technical, organisational and production grounds (meaning 

that the description of the same contained in Art. 47 LET should also be considered 

applicable in this case), it goes on to add that such grounds must be “related to COVID-

19”. This makes it more difficult to accept such schemes, which will now have to 

demonstrate a direct and causal relationship between their use and the emergency 

situation - not surprisingly, Art. 25 of this Royal Decree-law 8/2020 refers to the procedures 

adopted due to the “exceptional circumstances” contained in this provision. However, 

given the general emergency situation and the exceptional nature of this new 

procedure, it is unlikely that companies will be unable to prove this relationship. 

 

3. Companies’ Social Security contributions: full exemption for small and medium-sized 

enterprises and a partial exemption for the rest  

3.1 Royal Decree-law 8/2020 provides special measures for companies’ social security 

contributions only for cases of suspensions of contracts or reductions in working hours due 

to force majeure in relation to COVID-19 and in the terms set forth. 

 

In such cases, the Social Security Agency will exempt the company from payment of the 

employer’s contributions provided in Art. 273(2) of the Recast Version of the Social 

Security Act (abbrev. LGSS), as well as joint collection contributions, during the authorised 

period of contract suspension or reduction in working hours on such grounds. Keep in 

mind that, in the event of suspension or reduction of working hours, companies previously 

had to pay their employer’s contributions while the Public Administration paid employee 

contributions. Now, companies are exempt from such contributions, including joint 

collection contributions. There is, however, a caveat. Companies that had fewer than 

fifty workers registered with the Social Security at 29 February 2020 may benefit from this 

measure, but if the company in question had fifty or more workers registered with the 

Social Security on that date, the exemption from the obligation to contribute will amount 

to only seventy-five percent of the employer’s contribution — it is understood that from 

the base exempted with this provision. 

 

It should be noted that, previously, in the event of contract suspensions or reductions in 

working hours due to force majeure, those companies that had obtained a favourable 

decision from the labour authority were entitled to apply to the Social Security Agency 

for an exemption of up to one hundred percent of payment of the employer’s 

contribution during the unemployment situation, under the circumstances set forth in 

additional provision 4 of the Employment Activation Programme Act 16/2014 of 19 

December (published in the BOE of 20 December). In such case, the decision of the 

Social Security Agency had to indicate the approved percentage of the exemption, 

which would be maintained for a maximum of twelve months, with the possibility of a 

twelve-month extension, provided the company proved that it continued to meet the 

conditions that led to the initial recognition of the exemption, as well as that it had 

implemented the commitments undertaken in terms of the necessary reinvestment in the 

company and the continued employment of the workers affected by the suspension or 

reduction. 
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3.2 This exemption from contributions is applicable by the Social Security Agency at the 

request of the employer, which must notify the identity of the affected workers and the 

period of suspension or reduction in working hours. For these purposes, and as indicated 

in the aforementioned Art. 24 of Royal Decree-law 8/2020, it will be sufficient for the 

National Employment Service to recognise payment of the relevant unemployment 

benefit for the period in question. 

 

In no case will this exemption have negative effects for the worker, as the contributions 

for such period will be considered to have effectively been paid for all purposes. This is 

not also applicable to the provisions of Art. 20 LGSS, which lists the conditions that 

companies must meet in order to access and maintain Social Security contribution-

related benefits. This is an important point to bear in mind (which may go unnoticed due 

to its wording in a subsection referring to workers) and which is decisive so that 

companies do not cease, now or in the future, to have other benefits in terms of Social 

Security contributions, if they are compatible. 

 

4. Unemployment benefits for affected workers: non-requirement of previous employment 

periods for which contributions have been paid and recovery of consumed periods 

4.1. In cases where the company decides to suspend contracts or temporarily reduce 

working hours on the grounds provided in Art. 47 LET and based on the extraordinary 

circumstances regulated in Royal Decree-Law 8/2020, Art. 25 provides extraordinary 

measures in terms of unemployment benefits. 

 

In this sense, the National Employment Service and, where appropriate, the Social 

Institute of the Navy, will adopt the following measures: a) recognition of affected 

workers’ right to unemployment benefits, even if they have not paid in the minimum 

contributions required in order to receive such benefits; b) to not include the time in 

which workers receive such unemployment benefits due to the aforementioned 

extraordinary circumstances, in the calculation of maximum permitted periods of 

unemployment benefits; c) such possibility is extended to the employee shareholders of 

worker-owned companies and associated work cooperatives who plan to collect 

unemployment benefits, provided that the grounds that led to the suspension or 

reduction have been duly verified by the competent labour authority; d) a requirement 

in all cases is that the relevant employment or corporate relationship started prior to the 

effective date of this piece of legislation; e) the measures will be applicable to affected 

workers, even if their previous right to unemployment benefit or subsidy had been 

suspended at the time of the adoption of the business decision or they had not worked 

and paid contributions for the minimum period required to be able to collect benefits, or 

they had not received previous unemployment benefits. 

 

4.2. In any case, a new right to unemployment benefits will be recognised, with the following 

particularities regarding the amount and duration: a) the calculation basis for the benefit 

will be the average of the bases for the last one hundred and eighty days of contributions 

or, failing that, for the shorter period immediately prior to the legal unemployment 

situation, that the employee worked under the employment relationship affected by the 

extraordinary circumstances that directly led to the suspension of the contract or the 

reduction in working hours; b) the duration of the benefit will last until the end of the 
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period of suspension of the employment contract or temporary reduction in working 

hours that caused such period of unemployment; c) the beginning, processing and 

resolution of the procedure for recognition of the right to unemployment benefits shall 

be pursuant to the statutory and regulatory provisions for suspensions of contracts or 

temporary reductions in working hours. 

 

Permanent seasonal workers, as well as workers who perform permanent and periodic 

jobs that are repeated on certain dates, who have had their employment contracts 

suspended as a consequence of the impact of COVID-19 during periods in which they 

would have been working were it not for such extraordinary circumstances, may receive 

unemployment benefits again, with a maximum limit of ninety days, when they are again 

legally unemployed. For these purposes, the calculation of the period during which the 

person would have been working were it not for such circumstances will be based on 

the time actually worked during the previous calendar year based on the same 

employment contract. If it is the first year, it will be based on the periods of activity of 

other comparable workers in the company. This measure will be applied to the same 

consumed right, and will be recognised on the Managerial Bodies’ own initiative when 

the interested party requests its resumption. 

 

4.3. In all these cases, and during the period of validity of the extraordinary public health 

measures adopted by the authorities to combat the effects of COVID-19 and that entail 

the limitation of the public’s movements or concern the functioning of public services 

whose actions affect the processing of unemployment protection, the National 

Employment Service and, where appropriate, the Social Institute of the Navy, will 

suspend the application of the provisions of Arts. 268(2) and 276(1) LGSS. 

 

There is a detail that is also relevant for beneficiaries, in that previously, any delay in filing 

an application beyond the permitted deadline meant a loss of the same number of days 

in which the filing was delayed. In this regard, Art. 26 provides that an initial application 

for benefits or for the resumption of benefits filed outside the legally established deadlines 

will not imply a corresponding reduction in the duration of the right to unemployment 

benefits. Likewise, extraordinary measures are established to extend unemployment 

benefits and for the filing of the mandatory annual income statement in relation with 

early retirement benefits. 

 

5. Terms of general interest 

5.1. Validity of the newly-adopted measures: they are not within the general period of validity 

of the royal decree-law  

In general, all the rules described herein have entered into force with the publication of 

this Royal Decree-law 8/2020 on 18 March 2020 and will remain in force for one month in 

accordance with the 10th final provision thereof, notwithstanding the fact that, following 

an assessment of the situation, it may be extended by a law of the same nature, with the 

exception of those measures that have a specific term, in which case the latter will 

prevail. 

 

However, Art. 28 of Royal Decree-law 8/2020 limits the validity of the measures set forth 

in Part II thereof (Arts. 22 to 27 described herein) to the continued existence of the 
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“extraordinary situation due to COVID-19”. This is not a “period of specific duration” but 

rather a difficult-to-specify limitation condition, at least in the workplace where the 

“extraordinary situation” due to the pandemic may last longer than expected and 

desired. 

 

5.2. Commitment to maintain employment for a period of six months 

The 6th additional provision of this Royal Decree-law 8/2020 contains a general condition, 

which is that the “extraordinary measures in the workplace” provided for therein “will be 

subject to the company's commitment to maintain employment for a period of six 

months from the date of its resumption of activity”. This vagueness is only admissible due 

to the speed required by a crisis such as this one, but will require clarification of what is 

meant by the maintenance of employment —although there are already precedents 

that can serve as an interpretative criterion— and, especially, what is meant by 

“employment” measures – whether they refer exclusively the collective suspension or 

reduction in working hours described above or to other employment measures 

contained in this same law. 

 

5.3. Previously conducted schemes or procedures 

Pursuant to the 1st transitory provision of Royal Decree-law 8/2020, the measures 

contained in Arts. 22(2) (particularities in the processing of schemes covering suspensions 

or reductions in collective working hours due to force majeure), 22(3) (procedures for 

collective suspensions or reductions of working hours due to force majeure in the case of 

employee shareholders of associated work cooperatives and employee-owned 

companies) and 23 (exceptional measures in relation to the procedures for suspension 

and reduction of working hours on economic, technical, organisational and productive 

grounds) will not be applicable to those “collective redundancy schemes” (an 

inaccurate expression as indicated at the beginning of this analysis) for the suspension 

of employment contracts or the reduction in working hours initiated or communicated 

before this law entered into force which are based on the grounds provided for therein. 

In short, all the provisions referring to the interpretation of force majeure, grounds based 

on exceptional circumstances and simplification and flexibilization of the procedure, 

which will undoubtedly generate an additional difficulty for these previous schemes. It is 

true that the interpretation of the circumstances in which they have been processed will 

not differ substantially from that which applies to those filed after the entry into force of 

this law. The immediately preceding ones will claim grounds similar to the current ones. 

All in all, it is still a disadvantage for those submitted previously - unless the expression 

“scheme” is only allowed to be used, as it should be, to such previously processed due 

to force majeure, restricting to the latter the limitation contained in this provision. 

 

However, the extraordinary measures regarding the exemption for companies from 

paying social security contributions and regarding unemployment benefits for affected 

workers contained in Arts. 24, 25, 26 and 27 of this Royal Decree-law 8/2020 will be 

applicable to any suspensions of contracts or reductions in working hours that were 

notified, authorised or initiated prior to the entry into force of this law, “provided that they 

are directly caused by COVID-19”. 
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5.4. Exception to the suspension of administrative deadlines imposed by the declaration of 

the state of alarm  

Pursuant to 9th additional provision of this law, the deadlines set out in this Royal Decree-

law 8/2020 will not be subject to the suspension of administrative deadlines set out in the 

3rd additional provision of Royal Decree 463/2020 on the state of alarm. 
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