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This paper analyses and describes the scope of the extraordinary measures adopted by the 

Government to submit certain foreign direct investments in Spain to authorisation as a result of 

the economic situation resulting from the health crisis caused by COVID-19. 

 

 

1. General considerations on the suspension of the deregulation scheme operated by Royal 

Decree-law 8/2020 

 

Final Provision 4(1) of Royal Decree-law 8/2020, of 17 March, on urgent extraordinary measures to 

deal with the economic and social impact of COVID-19 (abbrev. RDL 8/2020), has introduced a 

new Art. 7 bis in the Capital Movements and Financial Transactions with Foreign Countries (Legal 

Regime) Act 19/2003 of 4 July, modifying in certain cases the model for screening foreign 

investments, changing in such cases the current general system of deregulation by requiring 

express ex ante authorisation to carry out such investments. 

 

 
Advertencia legal: Este análisis sólo contiene información general y no se refiere a un supuesto en particular. Su contenido no se puede considerar en ningún 

caso recomendación o asesoramiento legal sobre cuestión alguna. 
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According to the Explanatory Notes to RDL 8/2020, this measure responds to the certain threat to 

listed and unlisted Spanish companies resulting from the recent impact of the global crisis 

triggered by COVID-19 on the world's stock markets, which has reduced the asset value of the 

said companies, many of which belong to strategic sectors of our economy. 

 

The new regulation is issued under the aegis of the provisions for the screening of foreign direct 

investment into the European Union contained in Regulation (EU) 2019/452 of the European 

Parliament and of the Council. Although, possibly due to the urgency of its adoption, in a manner 

that is not very precise in legal terms, since instead of applying to the current situation the factors 

that, according to Art. 4 of said Regulation (EU) 2019/452, the Member States may take into 

consideration to establish screening rules, it reproduces almost to a T the cases envisaged in said 

piece of legislation, described very broadly, which will undoubtedly give rise to great uncertainty 

in the application of the new rules. 

 

Similarly, the alternative used, the adoption of a statutory instrument with the force and effect of 

an act of parliament instead of using the authorisation provided for in Art. 7 of Act 19/2003, entails 

the coexistence of a duplication of bodies of rules with the same purpose, even when the new 

legislation identifies the cases and transactions that it affects. This confusion is reinforced by the 

fact that Art. 7 bis(6) allows something as unusual as the Government itself being able to override 

a legal regime by administrative decision.  

 

In this regard, we hope that the agreement adopted by the Council of Ministers on 24 March to 

process the draft Royal Decree on Foreign Investment as a matter of urgency will soon enable us 

to have a regulatory development that will help us to clarify some of the doubts that the approval 

of the new article 7 bis raises at this time. 

 

In any case, we understand that any interpretative work should be carried out restrictively ("odiosa 

sunt restricitenda"), given the exceptional nature of the Royal Decree-law that we are dealing 

with here (Art. 4(2) of the Civil Code). And that such interpretation be in accordance with the 

manifest will of the legislator, which is not to limit foreign investment, but to prevent the economic 

situation we are experiencing from being taken advantage of by foreign investors to carry out 

transactions that could significantly affect strategic sectors of our economy. 

 

2. Scope of the new authorisation system required for certain foreign investments 

 

As we have previously indicated, Art. 7 bis includes exceptional rules on the suspension of the 

general deregulation scheme, subject to a series of requirements, which are as follows: 

 

2.1. Personal scope (ratione personae)  

 

As a prior condition, we must be talking in any case of foreign direct investments in Spain. These 

are understood to be only those made by residents of countries outside the European Union and 

the European Free Trade Association (Norway, Iceland, Switzerland or Liechtenstein), in which the 

foreign investor: 

 

(i) becomes a shareholder of 10% or more of the Spanish company’s share capital, or  

 

(ii) becomes, as a result of the capital transaction, juristic act or lawful business, effectively 
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involved in the management or control of that company. 

 

The concept of foreign resident is delimited, for these purposes, in Art. 2 of Act 19/2003, thus 

including within it companies domiciled abroad and excluding branches in Spanish territory of 

legal persons resident abroad. On the basis of this delimitation and in the absence of an express 

reference in the adopted regulation, it is difficult to assess to what extent the suspension affects 

acquisitions carried out through indirect holdings (both through subsidiaries and branches resident 

in Spain) because, although there are arguments to understand that the acquisition of indirect 

holdings should be included in its personal scope (using, for example, the concept of beneficial 

owner inherent in money laundering legislation), a general application of this conclusion would 

lead to an extension of the rules on suspension beyond the objectives pursued by the Royal 

Decree-law. 

 

Similarly, the expression used by Art. 7 bis seems to indicate that it would not apply to cases of 

acquisition of assets or acquisition of shares when at least 10% are already held, provided that the 

increase in the percentage does not imply, if not already held, control of the company or 

effective participation in the control or management thereof.  

 

This second possibility, the effective participation in the control or management of the company 

as a result of the foreign investment, is extremely broad, since not only does it not require that 

control be taken, but only that it be participated in, it also covers any type of transaction, act or 

business that may result in such effective participation. It therefore includes options contracts, 

treasury stock transactions, etc., which will always require a case-by-case analysis. 

 

Finally, it is equally difficult to say whether the United Kingdom can be considered, at this time, a 

member of the European Union, given that there are solid arguments for understanding that it 

does have such a consideration based on the reading of various provisions of the withdrawal 

agreement, insofar as its effective exit will not take place until 31 December 2020. However, it is 

not easy to predict what criterion the government will finally adopt on this issue, given the political 

and economic sensitivity of the response. 

 

2.2. Subject matter scope (ratione materiae) 

 

In the case of foreign direct investment in Spain defined in the above terms, it is also necessary: 

 

i) For such investment to be carried out in one of the economic sectors listed in Art. 7 bis(2), 

in particular: 

 

a) Critical infrastructures, whether physical or virtual (including energy, transport, water, 

health, communications, media, data processing or storage, aerospace, defence, 

electoral or financial infrastructures and sensitive facilities), as well as land and real estate 

that are key to the use of such infrastructures, understood as those referred to in the 

Critical Infrastructure Protection (Measures) Act 8/2011 of 28 April. 

 

(b) Critical technologies and dual-use items as defined in Article 2(1) of Council 

Regulation (EC) No 428/2009, including artificial intelligence, robotics, semiconductors, 

cyber-security, aerospace, defence, energy storage, quantum and nuclear 

technologies, as well as nanotechnologies and biotechnologies. 
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c) Supply of essential inputs, in particular energy, understood as those regulated by the 

Electricity Sector Act 24/2013 of 26 December and the Hydrocarbons Sector Act 34/1998 

of 7 October, or those referring to raw materials, as well as food safety. 

 

d) Sectors with access to sensitive information, in particular personal data, or with the 

capacity to control such information, in accordance with the Personal Data Protection 

and Digital Rights Guarantee Act 3/2018 of 5 December. 

 

e) Media. 

 

 Art. 7 bis further states "and which affect public policy, public security and public health". It 

is difficult to interpret what this addition means, given that the indicated sectors are 

precisely, and in accordance with Article 4(1) of the EU Regulation, the cases in which the 

potential effects on public policy, public security and public health may occur. In any 

event, in order to determine whether a foreign direct investment in Spain falls within the 

scope of application of each of these sectors, it will be necessary to refer to the substantive 

legislation governing the scope of application of each of them.  

 

What Art. 7 bis does allow is that the Government may also suspend the deregulation 

scheme for foreign direct investment in Spain in those other sectors not previously 

envisaged, when such investment may also affect public security, public order and public 

health; referring for adoption to the general rules on suspension provided in Art. 7 of Act 

19/2003. 

 

ii) That one of the following applies when the investment is not carried out in the above-

mentioned economic sectors: 

 

a) the foreign investor is directly or indirectly controlled by the government, including 

public agencies or the armed forces, of a third country, the criteria set out in Art. 42 of 

the Code of Commerce being applied for the purpose of determining the existence 

of such control, 

 

b) the foreign investor has invested or participated in activities in sectors affecting public 

security, public policy and public health in another Member State, in particular those 

listed in Article 7 bis(2), 

 

c) the initiation of administrative or court proceedings against the foreign investor in 

another Member State or in the home State or in a third State for criminal or illegal 

activities. 

 

2.3. Temporal application 

 

Art. 7 bis introduced by RDL 8/2020 takes effect from the day of its publication in the Official 

Journal of Spain, i.e. from 18 March 2020. And it can be understood that it has, to the extent that 

it involves a legislative amendment, indefinite validity. However, there are also doubts about the 

temporal application of the new regulation, given that the tenth final provision of RDL 8/2020 

establishes a period of one month from its entry into force for the measures provided for therein, 
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without prejudice to the possibility of extending its duration by means of another royal decree-

law. 

 

Consequently, the rules on suspension would affect all investments that have not been made or 

carried out (in the words of Art. 7 bis itself), prior to 18 March. The question of whether investments 

have been made or carried out prior to this date in transactions that are being processed or are 

pending closing, must be analysed on a case-by-case basis in accordance with the contractual 

documents in which the investment is formalised. 

 

3. Procedure and competent body for obtaining authorisation  

 

In the absence of new regulatory implementation, which, as we have indicated, is underway by 

way of urgency, the procedure currently in force is that provided for in Art. 10 of Royal Decree 

664/1999 of 23 April, and in Art. 11 of the Order of 28 May 2001. For this purpose, a distinction must 

be made between: 

 

1) The application for prior administrative authorisation, to be addressed, in accordance with 

the current distribution of powers, to the Director-General for International Trade and 

Investment of the Ministry of Industry, Trade and Tourism. This application must be 

accompanied by a) a certificate issued by the competent body of the company in which 

the investment is to be made, containing a verbatim transcription of its corporate purpose; 

b) a brief explanatory report on the financial position and standing of the company in 

which the investment is to be made and c) a detailed description of the investment 

operation proposed and information relating to the investor (in the case of legal persons, 

capital holdings representing more than 5% thereof, the annual accounts and directors’ 

report, the composition of their management bodies and a detailed structure of the group 

to which they may belong). In any case, when conducting the procedure, the 

Administration may require any data, reports or background information deemed 

appropriate. 

 

2) The decision concluding the procedure, which will lie with the Cabinet on the proposal, 

at present, of the Minister of Industry, Trade and Tourism and, where appropriate, of the 

head of the Department responsible for the matter and following a report from the Foreign 

Investments Board. Once six months have passed since the presentation without an 

express decision having been issued, it will be understood that the transaction is not 

authorised, by virtue of Art. 6 of Act 19/2003 prevailing over Art. 11(3) of the Order of 28 

May 2001. 

 

The Cabinet’s authorisation, should it be granted, may contain conditions or measures to 

mitigate identified risks to security and public policy, proportional to the same, as 

indicated in particular in the current Art. 9(3) of the preliminary Royal Decree on foreign 

investments that is in the pipeline. 

 

Given the generality with which the affected economic sectors are defined, as described above, 

it might be advisable to introduce a prior mechanism or an alternative simplified procedure that 

would allow a more agile decision to be taken for those investments which, although they may 

be included within the subject matter scope of RDL 8/2020, are considered, because of their 

scope, size or circumstances, or because of the specific activity carried out by the entity in which 
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the investment is made, not to have any potential effect on public policy, public safety and public 

health.  

 

In accordance with the legislation in force, authorised investments must be made within the 

period specifically indicated in the authorisation or, failing that, within six months. In any case, as 

indicated in Art. 7 bis(5), investment operations carried out without the required prior authorisation 

shall be invalid and without legal effect until they are validated by obtaining the appropriate 

authorisation.  

 

The authorisation for foreign direct investment described herein is without prejudice to the special 

authorisation rules affecting foreign investment in Spain provided in sectorial legislation (defence, 

for example). It is also understood without prejudice to the foregoing that collections and 

payments derived from foreign investments are subject to applicable legislation. And it must be 

granted regardless of the authorisations that the investment may require under applicable sector-

specific legislation, whether it be to the activity carried on by the investee company 

(administrative concessions, regulated sectors, for example) or to the type of operation to be 

carried out (merger control, takeover bids, etc.). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para más información, consulte nuestra web www.ga-p.com o diríjase al siguiente e-mail de contacto: info@ga-p.com 

info@ga-p.com

