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The regulation of the composition in the Recast Version of the Insolvency Act raises a 
number of questions and doubts. This document draws attention to some of them.
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1. Discussion

The Recast Version of the Insolvency Act1 (TRLC), approved by Royal Legislative Decree 1/2020 
of 5 May (which will come into force on 1 September 2020), is the result of a formidable effort 
to regularise, clarify and harmonise the current piece of legislation. Practically the entire body 
of insolvency rules has been, to a greater or lesser extent, analysed and revised in the course of 
this "recasting" process.

Because of its very nature, the Recast Version could not substantially alter the discipline of the 
composition with creditors, which, however, could not be left out of the task of clarification and 
harmonisation either. This paper attempts to identify some of the points on which the Recast 
Version differs from the current legislation in order to briefly examine the possible scope of the 
new wording (or the new system) of the affected provisions.

1  Texto Refundido de la Ley Concursal
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2. The content of the composition with creditors

The Recast Version devotes Articles 317 to 330 to the content of the composition with creditors 
proposal (note, in this regard, that the prohibition on modifying or revoking that which has 
already been identified as suitable for consideration – Art. 346 TRLC - is maintained, without 
prejudice to the possibility of the insolvent debtor leaving it without effect by means of an 
application for liquidation,  which surely already derived implicitly from Art. 142(1) of the In-
solvency Act).

The current Article 100(2) of the Insolvency Act (LC) provides that the composition with creditors 
proposal may contain, in addition to forgiveness of debt or payment deferrals, "alternative or 
additional proposals for all or some of the creditors or classes of creditors, with the exception 
of public administration creditors". The most accurate reading of the piece of legislation (from 
the use of the term additional - which, in my opinion, cannot be considered equivalent to "al-
ternatives" in this context - and the elimination of the adjective alternatives - which, before 
Act 9/2015, qualified the noun proposals of the second line of the initial paragraph of Article 
100(2) LC - leads to the understanding that the composition with creditors proposal can incor-
porate any content (always in addition to forgiveness of debt or payment deferrals) without it 
being necessary for it to be structured through alternative propositions (constituting, therefore, 
"additional" content). A different issue is the treatment of senior unsecured (“ordinary”) public 
administration creditors in this context.

The Recast Version of the Insolvency Act seems, in principle, to maintain this regime when, in 
its Article 317(2), it states that: "The composition with creditors proposal may contain, for all or 
some creditors or for certain classes of creditors, with the exception of public administration cre-
ditors, any additional proposals considered appropriate by the proposer or proposers without 
any other limitations than those established by law". This, when put in relation to Article 318 
TRLC, should clear up any doubt.

But the truth is that the issue, which should be clear, has been somewhat "obscured" by the 
system followed in the Recast Version. Let us take as a reference, to explain this point, poten-
tial content of the composition: the conversion of claims into shares of the company subject to 
insolvency proceedings.

Indeed, it should be noted that the far-reaching Article 317 is part of the first subchapter (devo-
ted to the general rules on the composition with creditors proposal) of Chapter II (which deals 
with the content of the composition) of Part I of Title VII. However, the Recast Version deals 
specifically with the "composition with creditors proposal with conversion of claims" in Article 
327, which is part of the third subchapter, referring to the composition with creditors proposal 
with alternative content. What is more, the cited provision begins by saying that "the composi-
tion with creditors proposal with alternative content may include as one of the alternatives the 
conversion of claims into shares". It turns out that debt capitalization is only expressly regulated 
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when dealing with the composition with alternative content and as one of the possible alter-
natives, but not when addressing in general the discipline of the content of the composition 
with creditors proposal.

In view of the above, can the conclusion be drawn that in the recasting a choice has been made 
to return to the situation before the amendment of 2015 - which would probably mean going be-
yond the limits of the mandate given to the government? If so, the conversion of claims into sha-
res could not form part of the content of a single proposal or of all those alternatively offered.

The answer, in my opinion, must be no. We are simply dealing with a question raised by an 
unfortunate location of the rules. The fact that the Recast Version envisages the conversion of 
claims (Art. 327) as possible alternative content should not be interpreted - in my opinion - as an 
impediment for this measure to constitute the content of a purely additional (not alternative) 
proposal. The same applies to proposals for the transfer as payment to creditors of property 
or property rights from among the assets available for distribution (Article 329) or even to the 
conversion of claims into debt securities convertible into participating loans.

Note in this regard that Article 376(3) of the Recast Version fixes at 65 per cent the majority 
of the ordinary liabilities required for a composition with creditors proposal to be deemed to 
have been accepted when it or one of the alternatives it includes contains "any other content", 
that is, for example, the conversion of claims into shares. In other words, it is provided that this 
"other content" need not integrate alternative proposals, but rather be part of a single propo-
sal (forming part of it as additional elements to forgiveness of debt or payment deferral, but 
binding on creditors in any event). The fact that Article 327(2) establishes that the conversion 
of employment-related claims will require the individual consent of the holders of such claims 
also points in the same direction. This provision makes full sense if it is assumed that such con-
version can be imposed (not offered as an alternative) on the other creditors (with the excep-
tion of public administration creditors: Article 317(2) TRLC). Nor can it be lost sight of the fact 
that, under a court-approved (“homologated”) refinancing arrangement, measures such as the 
conversion of claims into shares of the debtor company can be crammed down on dissenting 
"financial liability" creditors (although, of course, in this case the affected creditors may opt for 
forgiveness of debt: Arts. 623, 625 and 626 TRLC). In the same vein, it should be remembered 
that a proposal for  a mediated settlement agreement (that averts the opening of insolvency 
proceedings) may include, among other measures (but not necessarily as an alternative), the 
conversion of claims into shares of the debtor company (Art. 667(1)(3) TRLC), an effect that will 
bind - if the settlement is finally adopted - at least the creditors whose claims are not secured 
or for the part of the claims that exceed the value of the security (always with the exception of 
public administration claims) (Art. 683 TRLC).
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3. Approval of the composition as the only case in which applications for enforcement  
proceedings against an insolvent estate may be brought

Article 84(4) of the current Insolvency Act states that judicial or administrative enforcements 
may not be initiated to enforce claims against the insolvent estate "until the composition is 
approved, the liquidation is opened or one year has passed since the opening of insolvency 
proceedings without either of these acts having taken place". An immediate reading of this rule 
seems to lead to the conclusion that there is a period of time during which creditors cannot ini-
tiate individual enforcements (i.e. a period of time during which - despite their out-of-insolvency 
nature - claims against the insolvent estate are significantly affected by the conduct of insol-
vency proceedings). However, it also appears from this provision that this period of paralysis 
ends, in addition to other circumstances, when the liquidation is opened.

However, the Judgment of the Supreme Court of 12 December 2014 [RJ 2014/6561], followed by 
that of 18 February 2015 [RJ 2015/2670], altered the more frequent and direct understanding 
of the aforementioned provision. In effect, the judgments referred to considered that, once 
the liquidation stage was opened, the holders of claims against the insolvent estate could not 
initiate separate enforcements, but would have to request payment within the framework of 
collective liquidation, in accordance with the rules of Article 154 of the Insolvency Act. In fact, 
it was concluded that "in reality, the only scenario in which an enforcement of claims against 
an insolvent estate could be admitted is that which is opened with the approval of the compo-
sition, in which the effects of the opening of insolvency proceedings are lifted (Art. 133(2) LC)". 
To which the Supreme Court added that, "however, once the liquidation stage has been opened, 
and with it the effect of the prohibition and suspension of enforcements under Art. 55 LC, there 
is no point in initiating a separate enforcement against the insolvent estate, as this contradicts 
the universal nature of the insolvency liquidation".

Well, this interpretation held by the Supreme Court has been accepted in the Recast Version. 
Article 248(1) provides that "judicial or administrative enforcements to enforce claims against 
an insolvent estate may only be initiated from the effective date of the composition". Thus the 
Recast Version alters the diction of the current rule (that contained in Art. 84(4) LC) so that it 
clearly expresses what, according to the Supreme Court, constitutes its true regulatory content. 
And it is thus clear that one of the effects of the approval of the composition will be precisely 
to open the way to the enforcement of claims against the insolvent estate, without such a con-
sequence being able to be tied to the opening of the liquidation stage or the passing of any 
period of time from the opening of the insolvency proceedings.

4. Non-compliance with the composition and avoidance actions in the context of insolvency 
proceedings

Under the current Insolvency Act, some legal scholars had been wondering if, once the liquida-
tion had been opened as a result of non-compliance with the composition, avoidance actions 
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could be brought to obtain an adjudication of invalidity of the acts carried out by the insolvent 
debtor during the stage of compliance with the agreement.

The affirmative answer to this question is based on the idea that the opening of the liquidation 
stage after partial compliance with the composition generates a situation analogous to the 
opening of insolvency proceedings. This would require the formation of a new assets available 
for distribution (which, strictly speaking, disappeared with the approval of the composition) 
and it would therefore be appropriate to carry out the relevant insolvency recovery acts. This 
will undoubtedly mean that the insolvency practitioners will be able, after the opening of the 
liquidation, bring avoidance actions against acts of the debtor prior to the opening of the 
insolvency proceedings. But, in line with this view, this would also entail the possibility of brin-
ging such actions insolvent debtor in the period between the effectiveness of the composition 
and the opening of the liquidation stage (and, more specifically, in the two years prior to the 
opening of the liquidation due to non-compliance with the composition). In short, avoidance 
actions would allow action to be taken against detrimental acts carried out by the debtor at a 
time when he could freely dispose of his estate, which is not only the case before the opening 
of insolvency proceedings, but also (except to the extent that the composition lays down limi-
tations on the debtor's financial powers) after the composition has been approved and until 
the subsequent opening of the liquidation.

However, this view has always found an unsurmountable obstacle in the wording of Article 71 of 
the Insolvency Act. In fact, it was discarded by the Judgment of the Supreme Court of 23 March 
2017 [JUR 2017/73158].

However, despite the content of Article 226 of the Recast Version (equivalent to the still in force 
Art. 71 LC), the issue seems to have turned around in view of the last line of Article 405(2) of the 
aforementioned Recast Version of the Insolvency Act. According to this rule, acts detrimental 
to the assets available for distribution carried out by the debtor during the "stage" of com-
pliance with the composition may be avoided after the adjudication of non-compliance with 
the composition, if it is proven that there is fraud. As the Recast Version does not seem to be 
referring with this indication to an "ordinary" fraudulent conveyance action (actio pauliana) 
(since, leaving aside the provisions of Art. 405 TRLC, it seems clear that such can be brought 
once insolvency proceedings have been opened: Arts. 71(6) LC and 238(2) TRLC), it is possible 
to understand that the intention is to make it possible to bring avoidance actions that are 
properly in the context of insolvency proceedings, once the liquidation has been opened, with 
respect to the acts carried out by the compounded insolvent debtor, provided that they were 
detrimental and that there is an element that is not required for the successful bringing of re-
covery actions against acts prior to insolvency proceedings: that fraud is proven. If this reading 
were correct, the fundamental elements of the rules provided in Articles 227 et seq. of the Recast 
Version would be applicable (iuris tantum and iuris et de jure presumptions of harm, list of non-
avoidable acts, rules on standing and procedure, effects of avoidance).
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The requirement in the Recast Version that proof of fraud be provided for the avoidance of 
acts carried out during the period of compliance with the composition also raises the question 
of whether the possibility of bringing avoidance actions in this context (if this is what Article 
405(2) TRLC actually means) adds much to the power to bring ordinary actions, especially if it 
is understood that the same rules regarding the standing, procedure and effects of avoidance 
should be applied to the latter. It should be noted, however, that Article 238 of the Recast Ver-
sion, which provides that "other actions to contest" (that is, those that proceed in accordance 
with the general principles) shall be governed by the same rules of standing, procedure and 
appeal established for avoidance actions in the context of insolvency proceedings, is only appli-
cable -verbatim- to actions directed against acts prior to the date of the opening of insolvency 
proceedings.

5. Non-compliance with the composition and secured (“specially privileged”) claims

Since the amendments brought about by Royal Decree-law 11/2014 (and later by Act 9/2015), 
Article 140(4) of the Insolvency Act sets out a rule dealing with the situation of secured creditors 
who have been affected by the composition once it has not been complied with. In its current 
formulation, this rule has generated various difficulties of interpretation, including two that 
were immediately raised by its own wording:

(a) The first uncertainty relates to the time at which the secured creditor may proceed with 
separate enforcement of the security: the Act states that he may commence or resume such 
separate enforcement "from the adjudication of non-compliance and irrespective of the 
eventual commencement of the liquidation stage". This formula would seem to indicate 
that the affected creditor would not have to wait for the judgement adjudicating non-
compliance to become final and conclusive: the secured creditor would be authorised to 
initiate or continue separate enforcements over the property or property rights attached to 
his claim as soon as the judge of the insolvency proceedings adjudicated non-compliance 
of the composition even if such a pronouncement was not final and conclusive and, the-
refore, even before the opening of the liquidation (the latter event necessarily connected 
with said finality and conclusiveness: Art. 143(1)(5) LC).

(b) The second question concerns persons who, according to the law, have the right to initiate or 
resume the separate enforcement of their security. Literally Article 140(4) of the Insolvency 
Act seems to limit this power to secured creditors immediately affected by non-compliance 
with the composition (which logically raises doubts as to the situation of secured creditors 
bound by it but not directly affected by non-compliance with the same).

 Well, Article 404(2) of the Recast Version - in addition to eliminating the disconcerting "ne-
vertheless" with which the second paragraph of the aforementioned Article 140(4) begins 
- clarifies both points: (i) on the one hand, it establishes that separate enforcement will 
only be possible once the adjudication of non-compliance with the composition has beco-
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me final and conclusive; (ii) on the other hand, it states that affected secured creditors are 
those on whom the effectiveness of the composition has been crammed down, regardless 
of whether they have been directly affected by the non-compliance.

 With these clarifications, Article 404(2) is brought back to its proper meaning. Specifi-
cally, it more clearly shows the relationship between this provision and the rules on the 
enforcement of security (Art. 57 LC and Art. 149 TRLC). And so it appears as a rule speci-
fically aimed at allowing, despite the opening of the liquidation (i.e. "independently" of 
its opening), secured creditors who have been subject to the composition may initiate or 
resume separate enforcement of the security (even if it relates to property necessary for 
the continuation of the debtor's business or professional activity) even if they have not 
brought actions aimed at the realization or enforcement of the security before the ope-
ning of the insolvency proceedings (or even if they have not brought or resumed them after  
one year has elapsed since this time or after the approval of the composition: cf. Article 
148 TRLC).


