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This paper sets out the duties and liability of directors of companies limited by shares 
as regards the continuation of business activity during the temporary suspension of the 
statutory duties to instigate winding up procedures or insolvency proceedings. In particular, 
said liability is analysed in respect of the so-called “new creditors”.
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I. Introduction

The legislation recently passed in Spain to deal with COVID-19 includes a set of rules designed 
to ensure that undertakings have the necessary time to adopt measures to restructure and re-
organise both their assets and their financial situation, if necessary by means of the public aid 
that the State has made available to them. 

In the case of companies limited by shares, in addition to certain measures that will expire as 
soon as the ‘state of alarm’ ends, two rules have been adopted that are of great importance for 
operators and in particular for companies limited by shares: (i) the suspension, until the end of 
the financial year 2021, of the statutory duty to instigate a winding up procedure due to losses 
and (ii) the suspension, until 31 December 2021, of the statutory duty to petition for insolvency 
proceedings. 
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In the following lines we will analyse the content of the rules that provide for the suspension 
of the duty to instigate a winding up procedure and, perhaps more importantly, the situation 
in which the directors of companies limited by shares are left in this context from the point of 
view of their duties and liability.

II. Rules in force until the end of the state of alarm

During the validity period of the state of alarm, in accordance with the provisions of  
paragraphs 11 and 12 of Article 40 of Royal Decree-law 8/2020 of 17 March, the time limit 
for calling a general meeting in the event of a statutory winding up event arising before the  
state of alarm and during the state of alarm is suspended. 

The above also provides for the suspension of liability for company debts incurred during the  
state of alarm for winding up events during that state of alarm. Although not clear from  
the wording, it seems clear that there will not be liability either for debts incurred after the 
state of alarm by companies subject to a winding up event before the state of alarm. No such 
liability can arise if the statutory time limit for convening the general meeting to pass a winding 
up resolution is suspended for reasons not attachable to the director. We are faced with an act 
of God that excludes fault, fault that is a requirement for directors’ liability, even liability for 
debts under Art. 367 of the Companies Act (‘LSC’).

These rules will lapse as soon as the state of alarm ends. At that time, it will be necessary to 
resume the calculation of the pending period to call a general meeting (or to apply for a court 
winding up, needless to say) if a winding up event applied before the state of alarm (genera-
lly due to losses in the financial year 2019). The "protective shield" will also cease to exist for 
obligations incurred during the state of alarm by companies subject to a winding up event 
prior to the state of alarm that had failed to discharge their duty to instigate their winding  
up before the state of alarm. 

That said, for the remaining cases, the suspension of a winding up due to losses event, which 
extends its validity beyond the state of alarm and, specifically, during the rest of the financial 
year 2020 and until the end of the financial year 2021, must be analysed.

III. The suspension of the winding up due to losses event

Article 18 of Royal Decree-law 16/2020 of 28 April provides for the "suspension of the winding 
up due to losses event" of companies limited by shares in the following terms: 

"Article 18. Suspension of the winding up due to loss event. 

1. For the sole purpose of determining the concurrence of the winding up event provided 

for in Article 363(1)(e) of the Companies (Recast) Act, approved by Royal Legislative  

Decree 1/201, of 2 July, the losses of the current financial year 2020 shall not be taken into  
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consideration. If the result for the 2021 financial year shows losses that reduce the net 

assets to less than half the share capital, the directors must call a meeting or any sha-

reholder may request, within a period of two months from the end of the financial year 

in accordance with Article 365 of the aforementioned statute, that a meeting of share-

holders be held to wind up the company, unless the capital is increased or reduced to a 

sufficient extent. 

2. The provisions of the previous section are without prejudice to the duty to petition  

for insolvency proceedings in accordance with the provisions of this Royal Decree-law".

The purpose of this rule is to suspend the winding up due to losses event of Spanish companies 
limited by shares for a period of time that has been considered sufficient to allow them to 
restructure their debt (for example, by converting ordinary debt into participating debt) or 
to allow the losses sustained during the financial year 2020 to be offset against the profit of  
the financial year 2021 by continuing ordinary activities. 

It is a rule aimed at suspending the duty of directors to instigate a winding up procedure due to 
losses (although also the right of the shareholders or third parties to request such winding up) 
and therefore expressly leaves aside the statutory duty to petition for insolvency proceedings 
in the event of actual insolvency (which in turn is suspended until 31 December 2020). 

From our point of view, the result in terms of its application in practice is as follows: 

(i) When drawing up the 2020 accounts (generally in March 2021), losses for the current year 
will not be taken into account for the purposes of instigating a winding up procedure.  
This rule, provided for in Article 18(1)(1), relates solely to the financial year 2020. 

(ii) When drawing up the 2021 accounts (generally in March 2022) and not at an interme-
diate stage, the directors must ascertain whether, in view of the profit for the year, the 
net assets are less than half of the share capital. If this were the case, as stated in Article 
18(1), the directors must instigate the recapitalisation of the company or its winding up 
(or, alternatively, insolvency proceedings) within the time limits set out in Article 365 of the  
Companies Act. 

As stated above, the aim is to analyse, at the end of 2021, whether the continuation of ordinary 
activities, plus the debt restructuring or reorganisation measures that have been adopted, have 
made it possible to offset the (foreseeable) losses for 2020 that will have to be taken into accou-
nt in the calculation. If the situation has been successfully reversed, there will be no obligation 
to wind up. If not, the statutory time limits and the liability for debts arising from the failure to 
instigate a winding up procedure will be activated. 

All of the above is without prejudice to the obligation to petition for insolvency proceedings 
if the company is in a state of actual insolvency, at least as from 31 December 2020, when the 
suspension of this statutory duty, established in Article 11 of Royal Decree-law 16/2020, is lifted.
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IV. Directors’ duties and losses

The result of this regulation in terms of directors’ liability is very relevant. The suspension of 
statutory duties of specific content (corporate or insolvency-related) will require judging the 
directors' conduct in accordance with general standards of care, skill and diligence, taking into 
account also that the lawmaker himself considers the continuation of ordinary activities to be 
basically permitted even if further losses are caused and even if new debts are incurred. 

However, the analysis cannot be taken to the extreme of considering that ‘carte blanche' has 
been offered so that the directors of the companies affected by the Covid-19 crisis can act as 
they please, free from all liability. 

Firstly, the shareholders must be informed, since the duty to call a general meeting whene-
ver it is in the company's best interest has not been repealed (Article 167 LSC). Another issue 
is that such a call, due to its publicity and in very specific cases, could negatively affect the  
achievement of a restructuring or reorganisation operation, in which case what is most con-
venient for the company's best interest would have to be assessed. If the shareholders are not 
informed of the concurrence of the windin-up event, there will be liability for the losses suffered 
by the company from that moment on.

Secondly, the suspension of the duty to instigate a winding up procedure is justified in terms 
of giving operators time to restructure the debt and offset the losses with ordinary activities 
accompanied by reorganisation measures, but this requires a viability test and a recovery plan 
that will facilitate the preservation of the company as a going concern, if necessary through 
the adoption of reorganisation measures. 

The whole scenario is very favourable to the directors, not only because it applies the business 
judgment rule in this area, but also because the lawmaker himself has a reasonable expectation 
that, through the reorganisation measures available to the companies, the loss of balance sheet 
identity at the end of the financial year 2020 can be restored at the end of the financial year 
2021. The directors can also, in principle, rely on this recovery by means of a reasonable and do-
cumented analysis. On the basis of all the above - and unlike what happens when the statutory 
duties to instigate a winding up procedure or insolvency proceedings are not fulfilled - once the 
above requirements have been met (viability test, recovery plan, etc.) neither the shareholders 
nor the creditors can claim liability for the losses suffered by the company during this period. 

In any case, if the result of that prospective analysis of the situation is (or should have been, 
using the minimum care, skill and diligence) that the crisis is irreversible and the company will 
not be able to recover, then the diligent thing to do will be to "voluntarily" instigate a winding 
up procedure or insolvency proceedings. Obviously, those companies that were already invol-
ved in a winding up or insolvency event before COVID-19 will have little prospect of reversing a 
situation that was already negative and all this must be taken into account in the ex ante or ex 
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post analysis of the situation. Failure to fulfil this duty will be sanctioned with the appropriate 
(damage) liability according to the general rules.

V. Liability to new creditors

The most conflicting situation concerns contracting with new creditors. Throughout this pe-
riod there will be companies validly transacting that have suffered serious losses and, at least  
until 31 December 2021, are even in a situation of actual insolvency. Those companies will incur 
new obligations or receive consideration based on contracts already entered into and it is likely 
that some or all of those obligations will not be satisfied as they fall due. 

In this context, the "new creditors" will not have the possibility of instigating the action under 
Article 367 LSC (liability for debts derived from the failure to instigate a winding up procedure) 
and will consider instigating a liability claim for direct damage under Article 241 LSC.

In relation to this scenario, the following considerations should be made: 

(i) As for the basis of the action, it is clear that one could not claim the mere infringement 
of the statutory duties to instigate a winding up procedure or insolvency proceedings,  
because the validity of the rules that impose those duties is suspended. 

(ii) It will only be possible to attach liability for lack of care, skill and diligence to the director 
who, the company being irreversibly unviable or having not adopted any reorganisation 
measure, allows the company to continue transacting and generating new losses or incurring 
obligations (contractual or non-contractual). The director who, duly informed or advised, 
takes advantage of the "time window" offered by the lawmaker to seek the recovery of 
the company on the basis of a reorganisation plan, discharges his duties of conduct and 
has no obligation to inform his suppliers of the company's financial position or situation. 
In the absence of a breach of a statutory duty to apply for a winding up procedure or in-
solvency proceedings, the risk of non-payment falls on the creditor and cannot simply be  
transferred to the directors. 

(iii) The liability claim can therefore only be based on malicious intent (including dolo in con-
trahendo) or so-called culpa in contrahendo and can only be brought by contractual and 
not non-contractual creditors. 

 Malicious intent here consists of entering into a contract or allowing a third party, who is 
not bound by a previous contract, to give consideration to the company (or the company 
undertaking to give it to that third party) knowing that on the due date it will not be able 
to fulfil what was promised. It is not the same to know that the company is in a situation of 
over-indebtedness or actual insolvency and that, therefore, there is a risk of non-payment 
on the due date, as being certain that the company will not be able to perform on the  
due date. 
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 It is also possible that there is dolo in contrahendo (providing false information about 
the financial position and situation) or culpa in contrahendo, i.e. the creation of a special 
personal trust in the third party with regard to the fact that the company will comply when 
the due date comes. All these circumstances must be proved by the claimant. 

(iv) The compensable loss cannot be identified with the full invoice. When a new creditor sues 
by means of a liability claim, the total amount of the unpaid invoice or claim cannot be 
claimed, but only the negative contractual interest is compensable as direct damage  
(Art. 241 LSC). In other words, the creditor must be left in the same situation as he would 
be if the contract had not been concluded or the consideration had been to given to the 
company. This is the general rule, which obviously has exceptions (e.g. a creditor who has 
lost another business opportunity with a creditworthy client). 

(v) The above considerations "apply" as long as the company does not become the subject 
of actual insolvency and the statutory duty to petition for insolvency proceedings arises 
after 31 December 2020. From that moment on, claims (for losses or against new creditors) 
will again be based on the failure to comply with the statutory duty to petition for insol-
vency proceedings and it will not be necessary to appeal to malicious intent as a basis  
for liability.


