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Payment difficulties over the last three months as a requisite condition of insolvency will 
mean either a general condition that most undertakings will be able to demonstrate, or an 
inoperative requirement.
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Corporate insolvency exempts  
from the post-ERTE  
employment commitment 

1. The extension of temporary collective redundancy procedures (ERTEs) provided for by Royal 
Decree-law 24/2020, of 26 June (Official Journal of Spain [BOE] of 27 June), on social measures 
for the reactivation of employment and protection of self-employment and competitiveness in 
the industrial sector has not succeeded in minimising a concern installed in companies since its 
inception. This is the obligation to maintain employment for six months for the companies that 
have availed themselves of these procedures. 

As is well known, Article 6 of Royal Decree-law 24/2020 confirms this commitment and even 
extends it, under the terms established in the sixth additional provision of Royal Decree-law 
8/2020 of 17 March (BOE of 18 March), to temporary collective redundancy procedures based 
on the grounds set out in Article 23 of that law (i.e. those arising from economic, technical, or-
ganisational or production reasons) if they benefit from the extraordinary measures set out in 
Article 4 of the new Royal Decree-law 24/2020. Therefore, it can be deduced that this clause 
safeguarding employment is not only not blurred, but even extends its scope of application in 
the terms described.
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2.  The wording of the sixth additional provision of Royal Decree-law 8/2020, introduced by the 
first final provision of Royal Decree-law 18/2020 of 12 May (BOE of 13 May), includes, as an 
exception to the above commitment, “those companies where there is a risk of insolvency proce-
edings under the terms of Article 5(2) of the Insolvency Act 22/2003 of 9 July [BOE of 10 July]”. 

If the above-mentioned regulation of insolvencies is taken into account, the debtor must pe-
tition for the opening of insolvency proceedings within two months from the date on which it 
became aware or should have become aware of its state of insolvency. In the absence of proof 
to the contrary, the debtor is presumed to have become aware of its state of insolvency when 
one of the events that may serve as a basis for a creditor’s petition for insolvency proceedings 
applies. To this end, it is necessary to refer to Article 2 of the aforementioned Insolvency Act, 
which sets out the factual requirement of insolvency proceedings, stating that such opening is 
appropriate in the event of insolvency of the common debtor.

The debtor that is unable to pay debts as they fall due in the ordinary course of business is 
therefore in such a state of insolvency. If the debtor files the petition, it must demonstrate its 
indebtedness and state of insolvency, which may be current or imminent. A debtor that antici-
pates that it will be unable to pay debts as they fall due is in an imminent state of insolvency. If 
the petition is filed by a creditor, it must be based on some instrument for which enforcement or 
levy has been granted or on the existence of a series of facts, including the existence of seizures 
due to pending enforcements that generally affect the debtor’s estate or the general inability 
to pay debts such as tax due and payable during the three months prior to the petition for in-
solvency proceedings, social security contributions and other items collected jointly during the 
same period, or salaries and severance pay and other remuneration derived from employment 
relationships corresponding to the last three months.

Given that the new Insolvency Act (Royal Legislative Decree 1/2020, of 5 May -BOE of 7 May-), 
will come into force in the coming months (on 1 September 2020, as per the second final provi-
sion of the aforementioned piece of legislation), coinciding with the fulfilment of the emplo-
yment commitment analysed and even though the emergency lawmaker refers to the current 
legislation and not to the future one, it should be noted that the new recast version of the Insol-
vency Act also mentions in Article 2 these latter aspects of an employment and social security 
nature, although it requires that they be “external events revealing the state of insolvency”.

3. More precisely, the fact that the reference to insolvency falls under insolvency legislation means 
that either the debtor foresees that it will be unable to pay debts as they fall due, or that it will 
accumulate defaults, among others, of an employment or social security nature “in the three 
months prior to the petition for insolvency proceedings”. Such a situation could affect many 
companies, which would make it possible to extend the exception to the employment com-
mitment, thus relativizing its efficacy.
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In fact, in this emergency regulation during the pandemic, the application of the insolvency 
rules has also deserved special attention from the legislator, basically to postpone some ordi-
nary time limits. Thus, among other pieces of legislation, Royal Decree-law 16/2020, of 28 April 
(BOE of 29 April), has provided special rules for the petition for the opening of insolvency pro-
ceedings. Article 11 thereof states that: a) Until 31 December 2020, the debtor who is in a state 
of insolvency will not be under the duty to petition for the opening of insolvency proceedings, 
whether or not it has notified the court of competent jurisdiction for the opening of insolvency 
proceedings of the opening of negotiations with creditors to reach a refinancing arrangement, 
a mediated settlement agreement or assents to an early composition with creditors proposal. 
b) Also up to that date, judges will not identify as suitable for consideration creditors’ petitions 
for insolvency proceedings filed as of the declaration of the ‘state of alarm’; if before 31 Decem-
ber 2020 the debtor has filed a petition for insolvency proceedings, the latter will be identified 
as suitable for consideration with preference, even if it was filed after a creditor’s petition for 
insolvency proceedings. c) Finally, if before 30 September 2020 the debtor has communicated 
the opening of negotiations with creditors to reach a refinancing arrangement, a mediated 
settlement agreement or assents to an early composition with creditors proposal, the general 
rules established by law will apply, an “insolvency limbo” of more than six months that could 
contribute to developing “a period of dislocation of the company and a time when, in order to 
“reach” the next year, the debtor may feel compelled to take measures that are substantially 
negative for the company” (Á. CarrasCo Perera).

4. It will not be easy to combine all this legislative mishmash, at least as far as the safeguarding 
of jobs resulting from temporary collective redundancy procedures due to force majeure (now 
extended) is concerned.

This is because it must be taken into account that this protection of employment contained in 
the sixth additional provision of Royal Decree-law 8/2020 will be extended “for a period of six 
months from the date of resumption of business activity, meaning the effective return to work 
of persons affected by the procedure, even if this is partial or only affects part of the workfor-
ce”. And, since business activity is recovering progressively, by virtue of the nature and sector of 
the company and that, in principle and taking into account the extension of Royal Decree-law 
24/2020, the validity of the exceptional rules on temporary collective redundancy procedures 
would end on 30 September, the extension of this commitment regarding the maintenance of 
employment would reach the next year 2021. Although it is true that, for those who benefit for 
the first time from the extraordinary measures on contributions from the entry into force of Ro-
yal Decree-law 24/2020 and according to Article 62, the six-month period of the commitment 
described above will start to be calculated from its entry into force (June 2020) and, therefore, 
will end with the year 2020, it is also true that, in accordance with the sixth additional provision 
of Royal Decree-law 8/2020, the six-month period will be calculated from the date of resump-
tion of business activity and it could be that this situation will not materialise until September 
2020, so that the commitment would reach the year 2021.
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on the other hand, because the legislation on the employment commitment itself admits that 
its application “will be assessed in the light of the specific characteristics of the various sectors 
and the applicable employment legislation, taking into account, in particular, the specific fea-
tures of those companies that present a high variability or seasonality of employment”. This 
reference is fundamentally aimed at relativising the possible effects of the termination of tem-
porary or seasonal contracts in sectors prone to this type of hiring. However, it should not be 
forgotten that the specificity of the sector or of the applicable employment legislation could 
also influence the assessment of possible insolvency or distress that each sector may experience 
for these purposes.

Furthermore, the sixth additional provision of Royal Decree-law 8/2020 does not refer to com-
panies that are in a state of insolvency, but to those where “there is a risk of insolvency procee-
dings” under the terms of Article 5(2) of the Insolvency Act. In view of the latter provision, “the 
debtor must petition for the opening of insolvency proceedings within two months of the date 
on which it became aware or should have become aware of its state of insolvency” and the state 
of insolvency will derive, as stated above and among other possibilities, from employment or 
social security-related defaults during the three months prior to the petition for insolvency pro-
ceedings or, in the case of imminent insolvency, from the company’s own forecast of not being 
able to pay debts as they fall due. But since now, and also among other possibilities, until 31 
December 2020 the debtor who is in a state of insolvency will not “have the duty to petition for 
the opening of insolvency proceedings”, the application of the exception regarding the emplo-
yment commitment is complicated.

Because, if the state of insolvency involves three months of defaults of an employment or social 
security nature, it will not be difficult for a company to demonstrate the presence and persisten-
ce of difficulties in paying Social Security or workers during the last three months if within that 
calculation the months spent under the state of alarm are included, unless it is considered that, 
also for these purposes, the period of three months has been interrupted. If this is not the case 
- and even if it were - many companies will be able to claim such defaults in exchange for avoi-
ding the obligation to maintain employment after having received aid for temporary collective 
redundancy procedures - it should be noted that the main consequence of failing to comply with 
the employment commitment is the obligation to return said public aid. In such a case, the ex-
ception to the application of the employment maintenance clause would become the rule and 
the clause would become inoperative.

However, if the state of insolvency that precedes the petition for insolvency proceedings under 
the terms provided for in the insolvency legislation can only be taken into account as a require-
ment for petitioning for the aforementioned insolvency proceedings, the time limits set out in 
Article 11 of Royal Decree-law 16/2020 must be complied with. In this case, since until 30 Decem-
ber 2020 it is not “the duty of the debtor in a state of insolvency to petition for the opening of 
insolvency proceedings” - although it can be applied for earlier -, the latter may apply, in prin-
ciple and for the purposes of this article, at any time from the declaration of the state of alarm 
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until 30 December 2020, but it will only be valid if, after the state of insolvency, the insolvency 
proceedings are applied for. 

5. However, the rule on the commitment to employment does not refer either to the state of insol-
vency or to the petition for insolvency proceedings because it refers, as stated, to “those com-
panies where there is a risk of insolvency proceedings”. And one of the possible interpretations 
of this paragraph is that the company is in a state of insolvency (“at risk of insolvency procee-
dings”) without the need to petition for insolvency proceedings (“in insolvency proceedings”). 
That is, either the company declares that it will not be able to pay its debts imminently, or the 
company has already failed to pay, among others, salaries, compensation or social security for 
three months. In this case, and as noted above, the derogation from safeguarding employment 
would be extended to all firms that expressed such non-payment difficulties. The time at which 
this risk must be demonstrated is different, since, although the safeguard clause begins to take 
account of the six-month period during which the company covered by the temporary collective 
redundancy procedure cannot lay off workers once it has “resumed” its business activity, the “risk 
of insolvency” may occur at a later date. 

Because, obviously, the company that has petitioned for a temporary collective redundancy 
procedure - first, due to force majeure and, now, due to economic, technical, organisational or 
production reasons - has had to demonstrate these difficulties in order to access it. Therefore, 
the ‘risk’ of insolvency proceedings will arise when the company resumes its business activity. 
And it could, given the complexity involved, even happen that, in these cases, the employment 
courts would allow as justification not a state of insolvency prior to the obligatory opening of in-
solvency proceedings, but a negative economic situation of the company, which would make it 
difficult to differentiate these cases from the economic reason that could justify the maintenan-
ce of a temporary collective redundancy procedure for said reason - those due to force majeure 
having disappeared - or the processing of a collective redundancy. 

Consequently, if future legal amendments to this matter should to persist in maintaining this 
employment safeguard clause in the terms set out, the only way to avoid its application would 
be to require that, after the “existence of risk” of insolvency proceedings, the insolvency procee-
dings be petitioned for. Otherwise, any of the combinations described above (existence of risk, 
but not petition for insolvency proceedings in accordance with Article 11 of Royal Decree-law 
16/2020, or state of insolvency, but postponement of the petition for insolvency proceedings by 
application of the aforementioned provision, among others) would make it possible to avoid 
applying the commitment to maintain employment in a more general rather than exceptional 
manner.


