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The Spanish Data Protection Agency updates its Cookie Guidance to adapt it to the 
Guidelines 05/2020 on consent revised by the European Data Protection Board (EDPB) in 
May this year. The two issues under review are: the validity or otherwise of the “continue 
browsing” option and the use of so-called “cookie walls”.
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The Spanish Data Protection Agency (Agency) has published a new version of the Cookie Guidance  
(Guidance) in order to adapt its content to the Guidelines 05/2020 on consent revised by the  
European Data Protection Board (EDPB) in May this year. The EDPB revision focused on two issues: 
the validity of the “continue browsing” option as a way of giving consent on the part of users and 
the possibility of using so-called “cookie walls”, i.e. to limit access to certain services or content only 
to users who accept the use of cookies.

 • As regards the “continue browsing” option, the EDPB considers that it does not under any  
circumstances constitute a valid way of giving consent, insofar as such actions may be difficult 
to distinguish from other user activities or interactions, whereby it would not be possible to 
understand that consent as unequivocal.
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 • With regard to “cookie walls”, the Board has specified that, in order for consent to be  
considered freely given, access to the service and its functions must not be conditional on the 
user’s consent to the use of cookies.

On the basis of this analysis, the Spanish Authority has updated its Cookie Guidance, indicating, 
on the one hand, that so-called “cookie walls” that do not offer an alternative to consent may not 
be used. According to the Agency, “this criterion is particularly important in those cases in which 
a denial of access would prevent the exercise of a legally recognised right of the user, since, for  
example, access to a website is the only means provided to the user to exercise such a right”.

On the other hand, the Agency refers to the need for prior and adequate information and the pro-
posal of an alternative way for the user to access the service without the need to accept the use of 
cookies as an essential requirement to be considered in those cases in which non-acceptance of the 
use of cookies prevents access to the website or the total or partial use of the service. In accordance 
with EDPB Guidelines 05/2020, the services of both alternatives must be genuinely equivalent, and 
to be valid the equivalent service cannot be offered by an entity other than the publisher.

The main changes can be found in section 3 “Obligations”. Sections 2 “Terminology and defini-
tions” and 4 “Liability of the Parties when using Cookies” remain unchanged. 

Among the changes introduced by the Agency, the following should be noted:

1. Amendments concerning the obligation of transparency

In accordance with the joint interpretation of the Information Society Services and Electronic 
Commerce Act 34/2002 of 11 July (LSSI) and Regulation (EU) 2016/679 of the European Parlia-
ment and of the Council of 27 April 2016 on the protection of natural persons with regard to the 
processing of personal data and on the free movement of such data, and repealing Directive 
95/46/EC (General Data Protection Regulation), as already stated in the previous version of 
the Guidance, it is necessary to provide the user with, among other things, general information 
about cookies, their function, the types used, identification of who uses them, their storage 
period, information on how to revoke the consent granted for their installation, if international 
data transfers are made, as well as information on the creation of profiles.

Hence, it is in the section on information on how to accept, deny, revoke consent or delete  
cookies that the Agency has included changes that demand greater transparency from Website 
owners, in relation to the installation of cookies from third parties other than the owner. Thus, 
the Agency indicates that, in addition to any other cookie management or settings mechanism, 
should such mechanism not make it possible to avoid the use of third-party cookies already con-
sented to by the user, information may be provided on the need to go to the third-party browser 
or platform if the user wishes to eliminate the cookies previously accepted. In this regard, the 
Guidance offers, indicatively, a template text to be inserted in the appropriate section of the 
cookie policy: 
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 “You can allow or block cookies, as well as delete your browsing data (including cookies) 

from the browser you use. Please refer to the options and instructions provided by your 

browser to do so. Please note that if you accept third party cookies, you must delete them 

from your browser options. 

Secondly, the section relating to information by layers is amended, as the references and 
examples of the formula “continue browsing” have been eliminated, given that it is considered 
that consent is not granted by simply continuing to browse the Website, viewing the screen, or  
scrolling, as mentioned in the following section. 

However, while such actions are removed as validly given consent, the Agency continues to 
consider that it may be valid to obtain consent by users through conduct other than pressing an 
acceptance button, provided that such conduct offers sufficient certainty that informed, unam-
biguous and demonstrable consent is given. The problem in practice will be to find alternative 
formulas to the installation of the button that effectively fulfil with these premises. 

Among the examples proposed in the Guidance as first layer, a third one is added consisting of 
the inclusion of two buttons for accepting cookies (which need not have to be marked ‘accept’, 
formulas that include, for example, ‘OK’ being valid) and for settings/rejection. When using this 
mechanism, an option must be included that allows the user to reject all the cookies without 
having to go about selecting them, so that it is as simple to accept them as to reject them. Na-
turally, it is still unacceptable to have unchecked boxes for accepting cookies. 

The Agency adds that this requirement will be met if the settings panel (i.e., it need not be in-
cluded directly in the first layer) includes a “Reject all cookies” button or a button to remember 
the selection made of the cookies in which it is clearly indicated to the user that, if he does not 
select any, it will be equivalent to rejecting them all. 

2. Amendments relating to the obligation to obtain consent

In order to adapt the Guidance to the EDPB guidelines on obtaining consent, according to which 
the formula “continue browsing” cannot be deemed valid, the Agency includes the following 
amendments in section 3.2 “Consent”:

— All references to “continue browsing” included in the previous version have been removed.

— With regard to the criteria to be considered in order to deem that consent has been given 
in a free and informed manner, the Agency specifies that it must be evident to the user the 
specific action with which he or she accepts the use of cookies. For this purpose, while the 
use of the “Accept” button or similar will be considered sufficient information, less obvious 
actions of acceptance or saving of the chosen settings should be explained.

— It is specified that actions such as referring to the second information layer (should a double 
layer system be set up to inform), or the browsing necessary for the user to manage his/her 
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cookie preferences, cannot be deemed active conduct involving acceptance. Likewise, the 
reference included in the old version of the Guidance to actions such as using the scroll bar, 
clicking on any website link or content and/or swiping the screen (on tablets or mobiles) 
constituting acceptance is removed.

— New examples are included of how to obtain consent in cases where cookies are used 
to collect special categories of data which, according to the General Data Protection  
Regulation, require explicit consent.

— Browser settings are specified as a valid option for obtaining consent, but do not serve as 
the sole mechanism for the user to deny or revoke such consent. A formula should be offered 
to allow denial or revocation of consent through the website itself or to provide informa-
tion on tools provided by third parties that use the cookies so that the user can withdraw 
consent with the same easiness with which he or she gave it.

— It is clarified that for the purposes of identifying the data controller for the data obtai-
ned by each type of cookie, it will be sufficient to include the brand or name by which the  
public identifies it without the need to include the full company name.

— Section 3.2.10 “Possibility of denial of access to the service in the event of refusal of  
cookies” is expanded to add that access to the Web services cannot be made dependent on 
the acceptance of cookies. For this reason, “cookie walls” that do not offer an alternative 
to consent may not be used. The possibility remains that in certain cases non-acceptance 
of cookies may prevent access to the website or the use of a certain service provided that 
adequate information is provided and an alternative for access to the service is offered 
without the need to accept the cookie. However, it is added that the services of both al-
ternatives must be equivalent and the alternative service may not be offered by a third 
party other than the publisher.

 Finally, it is important to note that the Agency grants a three-month transitional period for 
adaptation to the new criteria outlined in the previous paragraphs. Therefore, it is recommended 
to review the mechanisms for providing information and obtaining consent for the installation 
of cookies that have been used to date in order to confirm, by 31 October 2020, whether they 
need to be modified to ensure compliance with the new EDPB guidelines.
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