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1. Introduction 

	 The	Financial	System	(Digital	Transformation)	Act	(the	“Act”)	has	been	published	in	the	Official	
Journal of Spain on 14 November with the aim of regulating “a controlled environment for 
testing	that	enables	the	implementation	of	technological	innovation	projects	in	the	financial	
system” (Art. 1). 

	 The	 Act	 attempts	 to	 solve	 the	 problem	 posed	 by	 the	most	 innovative	 financial	 sector:	 the	
complexity	of	financial	legislation	and	the	need	to	comply	with	a	series	of	requirements	prior	
to obtaining the relevant administrative authorisation (without which, the carrying out of 
regulated	activities	 in	the	financial	sector	could	be	considered	a	very	serious	infringement),	
makes	 it	very	difficult	to	develop	 innovative	business	models,	products	or	applications	that	
enable	the	digital	transformation	of	the	financial	system.

 Below follows an outline of the most important aspects of this piece of legislation, which came 
into	force	the	day	after	its	publication	in	the	Official	Journal.
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2. The aim of Act 7/2020

 The Act allows Fintech project promoters to test new applications, products or business models 
in	the	financial	field	without	being	subject	to	the	sectorial	legislation	on	banking,	insurance	or	
the securities market, so that “the pilot projects and tests proposed within such projects will not 
be	subject	to	the	specific	legislation	applicable	to	the	habitual	provision	of	financial	services,	
and must in any case comply with the provisions of this Act and the relevant protocol” (Art. 
4(2)).	That	is	to	say,	it	is	not	a	question	of	establishing	a	system	of	exemptions	from	compliance	
with	the	mandatory	authorisation	requirements	for	the	carrying	out	of	a	regulated	activity,	
but rather the creation of a space or environment in which the project promoters - natural or 
legal	persons	 -	are	not	directly	 subject	to	the	financial	 legislation	 imposing	the	mandatory	
administrative authorisation, during the performance of the tests for a period that is not 
detailed in the Act.

 In addition to the creation of this sandbox, a second objective of the Act is to strengthen “the 
instruments	necessary	to	ensure	the	objectives	of	financial	policy	in	the	context	of	the	digital	
transformation. To this end, the Act provides the competent authorities (...) with instruments 
that	help	them	better	understand	the	implications	of	the	digital	transformation,	in	order	to	
increase	efficiency,	the	quality	of	services	and,	in	particular,	security	and	protection	against	
new	financial	technological	risks”.	This	propaedeutic	work	of	the	legislator	is	recognised,	for	
example,	 in	 the	first	final	 provision,	where	 it	 is	 indicated	 that	 the	 development	 and	 result	
of the tests will be taken into account in order to simplify the legislation in force, “eliminate 
barriers”, “establish more agile procedures and minimise the administrative burdens to which 
the	financial	 institutions	are	subject”	 -	with	a	certain	repetition	as	regards	the	provisions	of	
Art. 19.3 -, provided that, it should be added, it does not contravene applicable European law, 
where de lege data has not been chosen for the sandbox system. An example is the proposal 
for a Regulation on a pilot regime for market infrastructures based on distributed ledger 
technology. This proposal of 24 September, which forms part of the European Commission’s 
“Digital	 Finance	Package”,	 includes	an	exemption	 from	the	 legal	 requirements	 for	 creating	
a	 multilateral	 trading	 system	 or	 a	 securities	 clearing	 and	 settlement	 system	 based	 on	
blockchain technology. Given the necessary administrative authorisation to the entities that 
would participate in this pilot regime, it provides for the granting of certain exemptions from 
compliance	with	the	prerequisites	for	the	provision	of	these	specific	investment	services.

3. Access to the sandbox: requirements and procedure

 Unlike other sandbox systems,	 in	 Spain	 the	 status	 of	financial	 institution	 is	 not	 a	 requisite	
to	 apply	 for	 access	 to	 the	 testing	 area:	 any	 natural	 or	 legal	 person,	 “including	 technology	
companies,	 financial	 institutions,	 credit	 administrators,	 associations	 representing	 interests,	
public or private research centres and any other interested party” [Article 3(h)], is entitled to 
apply, in a demonstration of the legislator’s commitment to the digital transformation of the 
financial	system.
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	 The	 legal	 model	 followed	 to	 experiment	 with	 sufficiently	 advanced	 innovative	 financial	
projects,	taking	particular	account	of	the	objective	of	protecting	the	user	of	financial	services,	
is, as acknowledged in the preamble to the Act, the current legislation on clinical trials. Hence, 
for	example,	the	creation	of	a	Coordination	Committee,	the	rules	governing	the	same	being	
set out in Art. 23. 

 The Act regulates access to the controlled testing area (regulatory sandbox) in a procedure 
-	 in	my	 opinion,	 quite	 long	 -	 that	 is	 initiated	 electronically	 at	 the	 request	 of	 the	 promoter	
(Arts.	 4	 et	 seq.)	 after	 the	 publication	 of	 the	 deadline	 for	 the	 admission	 of	 applications	 by	
the Secretariat-General of the Treasury and International Finance, a deadline that will be 
established every six months (Art. 6(3)). In the month following the end of the deadline for 
the admission of applications, the Spanish Securities Market Authority (CNMV), the Bank of 
Spain or the Directorate-General for Insurance and Pension Funds (DGSFP), as the competent 
supervisory authorities, will issue a reasoned assessment report on those projects that have 
been transferred to it by the Secretariat-General of the Treasury, which acts as an “electronic 
single point of access” for processing the promoters’ applications. The supervisors will send 
the Secretariat-General of the Treasury “a list of projects which provide added value over 
existing uses”. The deadline for sending this list may be extended by an additional month if 
the	number	of	applicants	or	the	complexity	of	the	procedures	so	requires	(Art.	7(2)).	This	list	will	
be	sent	to	the	Coordination	Committee	so	that	it	can	“take	note	of	the	prior	assessments”.	The	
Committee	will	meet	within	10	days	of	receiving	this	list	and	within	5	days	of	that	meeting,	
the Secretariat-General of the Treasury will publish the list of projects with prior favourable 
assessment on its website. The testing protocol (Art. 8) can now be signed between the promoter 
and	the	competent	supervisor(s).	The	deadline	for	signature	is	3	months,	after	which,	failing	
the signature, the protocol will lapse. However, the supervisor is expected to extend this period 
up to half thereof in accordance with the reference made in Art. 8(1) of this Act to Art. 32 of the 
Public	Administrations	 (Common	Administrative	Procedure)	Act	39/2015.	Once	the	protocol	
has been signed, the promoter must obtain the informed consent of the future participants in 
the	testing	(Art.	10)	and	“activate	the	system	of	guarantees	and	compensation	provided	for”	in	
Art. 13 (Art. 9) within a period that has not been determined. Once these procedures have been 
completed, the testing can begin in the regulatory sandbox.

	 Considering	 the	 speed	 with	 which	 technological	 innovations	 in	 the	 financial	 sector	 are	
produced, the Authority will have to be particularly agile in conducting the procedure to 
avoid possible regulatory arbitrages with other sandboxes already in operation in other EU 
countries; for example, in the Netherlands, the admission procedure takes 4 weeks. If we add to 
this the fact that the deadline for the admission of applications is published every six months, 
the potential promoter of the Fintech project may be discouraged from applying for access to 
the sandbox in Spain.
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4. Development and conclusion of the pilot test: the protocol as a document delimiting the 
promoter’s responsibility

	 The	competent	 supervisor	will	appoint	one	or	more	“monitors”	from	among	 its	 staff	for	the	
monitoring	of	the	testing	(Art.	15).	The	protocol	provided	for	in	Art.	8	is	the	reference	document	
not	only	for	establishing	the	conditions	for	carrying	out	the	testing	but	also	for	defining	the	
responsibility of the promoter. It must also set out the system of guarantees and compensation 
applicable	to	the	participants	in	the	testing.	The	responsible	authority	may	request	amendments	
to	the	protocol	by	means	of	a	written	reasoned	request	in	order	to	ensure	that	the	testing	runs	
smoothly.

 Once the pilot project has been completed or even during its development, the promoter 
may	 request	 administrative	authorisation	 to	 start	 the	activity	 outside	 the	 sandbox,	 if	 such	
is not available, or to extend it (which the Act calls “activity access gateway “ in Art. 18). If 
the	competent	supervisor	believes	that	the	information	and	knowledge	acquired	during	the	
testing	allow	for	a	simplified	analysis	of	compliance	with	the	authorisation	requirements,	the	
time limits for the administrative authorisation procedure may be reduced. The supervisor 
is	required	to	weigh	the	compliance	of	the	requirements	in	accordance	with	the	principle	of	
proportionality (Art. 19); this weighting must be reasoned.

 Within one month from completion of the testing, the promoter will draw up a report on the 
results and send it to the assigned supervisor, who will “share it, without delay, within the 
framework	of	the	Coordination	Committee”	(Art.	17).	The	supervisor	will	draw	up	a	document	
containing conclusions on the carrying out and results of the testing.

 The Act gives the project supervisor in the testing stage the power to suspend or terminate 
the	testing	if	it	finds	“manifest	or	repeated	deficiencies	or	potential	risks	to	financial	stability,	
the	 integrity	of	financial	markets	or	 the	protection	of	 customers”	 (Art.	 16(1)).	The	promoter	
may	also	request,	with	reasons,	that	the	testing	be	discontinued	or	terminated;	in	both	cases,	
participants	are	not	entitled	to	compensation	“except	in	the	event	that	they	suffer	financial	
loss directly as a result of such discontinuation” (Art. 16(2)).

 Art.14(4) provides that failure to comply with the provisions of the relevant protocol will result 
in the discontinuation of the testing. It goes on to say that “natural and legal persons, as well 
as those who hold governing or management positions in them, who as a result of such non-
compliance also infringe organisation or discipline rules, shall incur administrative liability 
punishable in accordance with the provisions of the Insurers and Reinsurers (Organisation, 
Supervision	 and	 Solvency)	 Act	 20/2015	 of	 14	 July,	 the	 Credit	 Institutions	 (Organisation,	
Supervision	and	Solvency)	Act	10/2014	of	26	June,	Royal	Legislative	Decree	4/2015	of	23	October	
approving the Recast Version of the Securities Market Act and other legislation applicable 
to	the	persons	participating	 in	the	financial	markets”.	The	departure	from	the	provisions	of	
the protocol regarding the conditions of the pilot testing means that the promoter no longer 
enjoys the protection of operating in the sandbox and the disciplinary rules of the sectorial 
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legislation applies to it. It is up to the supervisor to determine the cases in which the promoter 
deviates	from	the	protocol,	in	a	certainly	diffuse	delimitation.	The	Act	also	specifies	(Art.	12(2))	
that “the authorities involved in the carrying out of the testing shall not be liable for any harm 
that may arise”.

 And in the last paragraph of this Art. 12 it is added that “under no circumstances may the 
protocol	provide	for	the	promoter	to	be	compensated	by	the	Authority	for	any	financial	losses	
resulting from its participation in the regulatory sandbox”.

5. Additional considerations

5.1. The civil liability of the promoters

 Art. 12 states that “[t]he promoter	shall	be	alone	liable	for	any	harm	suffered	by	participants	
as a result of their participation in the testing if it is due to their failure to comply with the 
protocol, if it is due to risks not reported by them or if there is intent or negligence on their 
part. The promoter is also liable for harm caused by technical or human error during the 
testing”.	The	latter	case	would	include	computer	attacks	or	cyber-security	failures	in	the	
pilot	financial	service.	

5.2. Authority’s information activity regarding the application of technology to the provision 
of financial services

	 Art.	23,	under	the	heading	of	“written	queries”,	provides	that	the	answers	given	by	the	
competent	supervisors	to	the	queries	of	the	interested	parties	are	for	information	purposes	
and	 have	 no	 binding	 effect	 on	 the	 administrative	 bodies	 and	 entities	 responsible	 for	
the	application	of	financial	legislation,	following	the	general	rule	applicable	to	queries	
in	this	 sector,	 unlike,	 for	example,	the	case	of	taxation	matters	with	the	queries	to	the	
Directorate-General for Taxation.

 The last two articles of the Act are devoted, respectively, to the annual report on the digital 
transformation	of	the	financial	system	to	be	submitted	to	Parliament	by	the	Secretariat-
General	of	the	Treasury	 (Art.	25)	 -	which	will	 include	a	reference	to	the	projects	carried	
out and, where appropriate, “regulatory recommendations” in view of the results of the 
projects examined in this regulatory sandbox - and to the report to be included by the 
supervisors in their annual report on the application of technology-based innovation to 
their supervisory functions (Art. 26).

5.3 The implementation of the sandbox system and the possible distorting effects on 
competition from financial innovation

 The Secretariat-General of the Treasury and International Finance has a period of one 
month from the entry into force of the Act to approve the standard application form to be 
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completed by project promoters who wish to access this regulatory sandbox, as well as the 
deadline	for	the	admission	of	applications	by	interested	parties	in	what	will	be	the	first	
sandbox call	in	our	country	(first	additional	provision	and	Art.	6(2)).

 Although projects must	be	sufficiently	advanced	to	allow	them	to	be	tested	in	this	controlled	
environment, the lack of detail in the Act in some areas, particularly with regard to the 
requirements	for	access	to	the	sandbox (Art.	5),	may	lead	to	a	certain	amount	of	discretion	
on	the	part	of	the	supervisor,	who	does	not	necessarily	have	to	be	an	expert	in	financial	
innovation. This can be a comparative disadvantage for those innovative projects that 
are outside the sandbox compared to those that have been admitted,	projects	that	from	
that moment on enjoy greater prestige because the supervisor has understood that 
they	deserve	to	be	examined	and	supervised	by	its	staff.	The	high	technical	level	of	the	
“monitors” does not raise any doubts as to the rigour and professionalism with which the 
testing	will	be	followed,	but	the	promoters	of	projects	not	admitted	to	the	sandbox	have	
no other option	but	either	to	abandon	them	or	to	look	for	another	jurisdiction	to	apply	to:	
the reasoned decision of the Secretariat-General of the Treasury to reject the application 
because it has received an unfavourable report from the competent sector supervisor 
puts an end to the administrative track; only an optional appeal for administrative 
reconsideration	under	Act	39/2015	or	an	application	for	judicial	review	under	the	Judicial	
Review Jurisdiction Act 29/1998 of 13 July can be lodged (Art. 16).

 It is therefore important that the application form - which must be accompanied by 
the	report	explaining	the	project	referred	to	in	Art.	6(2)	of	Act	7/2020	-	is	as	detailed	as	
possible; those published by the Australian supervisor in November of this year can serve 
as guidance in this regard.


