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Companies can - and “must” - be wound up under different circumstances established and 
verified by their shareholders in general meeting or by the law. However, employment 
law does not seem to provide for the automatic termination of employment contracts, 
but rather refers the contractual termination to the collective redundancy procedure, 
and it is questionable whether such referral requires the presence of the “grounds” that 
validate the redundancy or whether it merely involves compliance with the procedure.

Lourdes López Cumbre
Professor of Employment, Labour and Social Security Law, Universidad de Cantabria

Academic counsel, Gómez-Acebo & Pombo

Winding up of a company.  
“Automatic” redundancy of staff?

1. Among the grounds for termination of the employment contract, all of which are regulated in 
Art. 49 of the Workers’ Statute Act (hereinafter referred to as ‘LET’), is the “loss of the employer’s 
legal personality”. Specifically, this provision states that in such cases “the formalities of Art. 51 
must be completed”, that is, the procedure for collective redundancies must be followed. 

 It is precisely this reference to Art. 51 LET that is the main point of contention in the application 
of this ground for contractual termination, since it is discussed whether this is only a procedural 
issue – whereby it is sufficient to follow the procedure established for collective redundancies 
- or whether all the requirements for such redundancies are applicable and, therefore, also 
the substantive and not merely procedural issues apply, in which case the grounds (economic, 
technical, organisational or production-related) which legitimise the redundancy must be 
proven, together with the number of persons affected by such a business decision. It does 
not provide any clarity that Article 30 of the Regulations implementing these collective 
redundancies (Royal Decree 1483/2012 of 29 October) includes the fact that “in accordance 
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with the provisions of Article 49(1)(g) of the Workers’ Statute Act, the termination of employment 
relationships by reason of the employer’s loss of legal personality shall be governed by the 
procedure laid down in Part I of Title I of these Regulations, including the provisions relating 
to accompanying redundancy measures and the outplacement plan”, since it reiterates and 
emphasises the recourse to the procedural aspect and avoids any reference to the substantive 
elements of that redundancy, with the exception of the express reference to the accompanying 
measures and the outplacement plan, which in no way conditions the (non-)existence of 
grounds justifying that redundancy.

 And it is here that the main interpretative problems usually arise when questioning whether 
collective redundancies - of the entire workforce - based on the “loss of legal personality” of 
the employer requires an economic, technical, organisational or production-related ground to 
be put forward and demonstrated or whether the mere loss of the employer’s legal personality 
suffices, following the mandatory procedure of Art. 51 LET, for the termination of employment 
contracts to be valid, insofar as it constitutes a sufficient autonomous ground to justify such 
redundancies. In a way, this last interpretation has precedents in employment legislation itself 
when, for reasons of force majeure, collective redundancies or, more frequently now, temporary 
collective redundancy procedures (‘ERTEs’), are admitted, following a specific procedure, but 
without the grounds that would ordinarily allow recourse to such redundancy or collective 
contractual suspension, with the allegation and proof of force majeure being sufficient - which, 
here, would be similar to alleging and proving the employer’s loss of legal personality.

2. This is not, however, a new issue, even if it periodically becomes relevant as a result of certain 
judicial decisions (currently, the Judgment of the La Rioja Tribunal Superior de Justicia of 11 
March 2020, Ar. 124529, serves as an example). The issue was considered with the “winding up” 
of Rumasa (Judgment of the Supreme Court of 12 July 2017, Ar. 3734) and, previously, some 
other decisions had already made headway in the resolution of this type of dispute (Judgment 
of the Supreme Court of 17 February 2014, Ar. 2071, 26 June 2014, Ar. 4392, 23 September 2014, 
Ar. 5564 and 3 December 2014, Ar. 867/2015).

 It should perhaps be noted, in this regard, that the issue is not only legal, but also economic. 
The termination of the contract by means of Art. 49 LET carries with it, in general and for the 
rest of the cases contained in this provision such as the death, retirement and incapacity of 
the employer, compensation of one month’s salary. However, in this case, since the provision 
in question refers to Art. 51 LET, the compensation provided there for collective redundancy 
applies, i.e. 20 days’ salary for each year of service up to a limit of 12 months’ salary. If, however, 
it is found that the redundancy is unlawful or does not comply with the law, for example because 
there is no ground, the compensation will be higher, amounting to 33 days’ pay for each 
year of service, up to a maximum of 24 months’ pay, and may even be classified as unlawful, 
guaranteeing the employee’s return to the company. This difference makes it necessary to 
assess the presence, in these cases, of abuse of law (frau legis), when an attempt is made to 
pay less than the appropriate compensation. 
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 The issue seems uncontroversial when it is considered that it is the law that mandates the loss 
of the company’s legal personality. In such a case “an elementary logic imposes that to validate 
such termination it cannot be required - except in abusive or fraudulent cases, such as the one 
mentioned above - that apart from the concurrence of those grounds that by law entail the 
loss of the legal personality, it is equally necessary to have other grounds that for the provision 
also determine the valid termination of the contract (more specifically, those referred to in 
Article 51 ET)” (Judgment of the Supreme Court of 12 July 2017, Ar. 3734, Point of Law 3). And 
there are many cases in which the legal regulation requires the company that appears as the 
employer in the employment relationship to be wound up [if the reference is made exclusively 
to the Companies Act (‘LSC’), “companies limited by shares will be wound up ipso jure...” (Art. 
360 LSC), “companies limited by shares will be wound up...” (Art. 362 LSC), “a company limited 
by shares must be wound up…” (Art. 363 LSC), “a limited partnership with share capital must 
be wound up…” (Art. 363(2) LSC), etc.]. Therefore, if it is the law that requires the cessation of 
business activity, “the redundancy of workers cannot - as a general rule - require any additional 
ground, and for the validity of such redundancy - as expressly provided in Article 49(1)(g) ET - 
the disappearance of the legal personality shall suffice” (Judgment of the Supreme Court of 12 
July 2017, Ar. 3734, Point of Law 3).

 However, this does not prevent us from considering that “under the protective mantle of what 
is a legitimate ground - loss of personality – there are terminating decisions formally covered 
by the referred ground that deep down respond to interests that should not enjoy the same 
legislative protection, so that with such a procedure they incur in the referred abuse of law or 
abuse of rights. This would be precisely the case of the winding up of a company resolved at 
the General Meeting of Shareholders (Art. 368 LSC) with no other reason than the exclusive 
corporate will, and the termination of the contract in unlimited companies (Art. 224 Code of 
Commerce), in which case the valid collective termination of the contracts that could be sought 
would not be automatically determined by the previous legal disappearance of the company, 
despite legal wording (Article 49(1)(g) ET), but rather that effective contractual termination 
would necessarily require the concurrence – properly proven - of some of the grounds envisaged 
in Article 51 ET. That is, in order for the ground for termination consisting of the loss of legal 
personality of the contracting company to be fully applicable, it is necessary that the winding 
up of the company responds to objective legal criteria and not to the mere convenience of 
the company itself or its shareholders as a formula for contractual termination ad nutum” 
(Judgment of the Supreme Court of 12 July 2017, Ar. 3734, Point of Law 3). 

 Consequently, what the employment branch of the judiciary rules out is that the mere allusion 
to the obligation to wind up prevents judicial supervision over the validity of the loss of legal 
personality as a ground for the termination of employment contracts. Insofar as there may have 
been an abuse of law or abuse of rights at the very origin of the statutory ground for employer’s 
loss of legal personality, the employment measure adopted - collective redundancy of the entire 
workforce - would also be invalid. In such a case, it will be qualified as redundancy inconsistent 
with the law - with a compensation of thirty-three days, as stated - or unlawful - with the right 
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to reinstatement -, unless it can be proved that there are simultaneously economic, technical, 
organisational or production-related grounds that justify the full application - substantial and 
not only procedural - of Art. 51 LET. As warned in the Judgment of the Constitutional Court 
8/2015, “it is therefore up to the judge to assess the existence of a real and credible ground, 
which, because it is fair, that is, because it is in accordance with reason, legitimizes the business 
decision terminating the employment relationship, within the regulatory parameters granted 
by the legislature, in the exercise of the powers conferred on him by the Constitution” (Point of 
Law 7).

 This is precisely the meaning of the La Rioja Judgment of the Tribunal Superior de Justicia of 
11 March 2020, Ar. 124529 (and of another previously issued by this same court on 3 October 
2019 and cited by it) since, in the controversy analysed, from the outset, the Court held the 
redundancy of the worker to be unfair on the grounds that the mere resolution to wind up 
the company passed at the shareholders’ meeting did not constitute grounds for termination 
covered by Art. 49(1)(g) LET, the concurrence of objective grounds linked to the operation of 
the company being necessary. In this sense, “once the … winding up of the defendant company 
was covered by Art. 368 LSC, since it was exclusively motivated by the majority decision of the 
shareholders at the General Meeting, and not by any of the statutory winding up events in Art. 
362 of the same body of rules, the contractual termination based exclusively on Art. 49(1)(g) ET, 
lacks legal cover, since what is established in the case law ...is that in such cases, the company’s 
loss of legal personality merely responds to the convenience or interest of the company or 
its shareholders, and it is necessary for the validity of the termination of the employment 
relationships in these cases that they have a causal justification resting on one of the objective 
grounds linked to the operation of the company set out in Article 51 ET, unlike what happens 
when the winding up of the company is due to the presence of any of the objective grounds 
listed in Arts. 360 and 363 LSC, none of which are present in the case being tried” (Point of 
Law 2, Judgment of the La Rioja Tribunal Superior de Justicia). In some way this means that if 
the winding up derives from the free decision of the shareholders in general meeting without 
a ground justifying the redundancy, the compensation must be higher; on the contrary, if that 
decision is based on a ground justifying collective redundancy, nothing prevents recourse to 
the compensation legally established for the latter.

3.  This solution in the employment branch of the judiciary may not, however, fit into the sequence 
of corporate “dissolution” in the company sphere as, according to Art. 395(1) LSC, “the 
liquidators shall execute a deed of dissolution of the company”, a deed of dissolution that 
must be registered with the Registry of Companies, Art. 396(1) LSC. The liquidators must also 
file the accounts and records of the dissolved company in the said Register, as prescribed in 
Art. 396(3) LSC and it will be at that time that “the company will be struck off” (Art. 397 LSC). 

 Unlike what has been said about the “loss of legal personality” as a ground for the termination 
of the employment relationship, this expression is not so simple in the company sphere. 
Indeed, as stated in the Companies Act, “the winding up of the company opens the period of 
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liquidation” (Art. 371(1) LSC) and, furthermore, “the wounded up company will retain its legal 
personality while the liquidation is carried out” (Art. 371(2) LSC). During this time, as is known, it 
must add the words “in liquidation” to its name (Art. 371(2) LSC). Likewise, the aforementioned 
provision states that “the liquidators are responsible for concluding pending operations and 
carrying out any new ones that may be necessary for the company’s liquidation” (Art. 384 LSC). 
It also states that “the liquidators are responsible for collecting company claims and paying 
company debts” (Art. 385 LSC), and must “dispose of company assets” (Art. 387 LSC), after 
which the above-mentioned deed of company dissolution and strike off will be executed. 

 So, when does the “loss” of the legal personality referred to in Art. 49(1)(g) LET occur for 
employment purposes? With the winding up, liquidation, or strike off?

 Judging from the above, the mere decision to wind up the company justifies the implementation 
of the provisions of Art. 49(1)(g) LET in the terms analysed. Furthermore, if a ground (economic, 
organisational, technological or production-related) were required to justify the collective 
redundancy caused by such action of the shareholders in general meeting, such ground would 
also be present in the rest of the items, extrapolating its effects, if applicable, to the liquidation 
and strike off.

 However, it may be that the company already wound up does not need the workers to reach the 
moment of its strike off from the registry or that, on the contrary, it does require their services 
- of all or part of the workforce - during the liquidation and until the subsequent strike off - 
whilst, at this moment, as indicated in Art. 395(1)(b) LSC, all the creditors must have been 
paid and, therefore, the employment relationships pre-existing the winding up must have been 
terminated, where applicable.

 In this situation, the employment branch of the judiciary considers that “the argument according 
to which, in cases of liquidation of the company, resulting from its winding up, the ground for 
termination of Article 49(1)(g) ET consisting of the loss of personality of the employer does not 
operate if the total cessation of the liquidation activities consistent with the law is not proved. 
In effect, when there is a statutory ground, the winding up of the company becomes mandatory 
under the law (Art. 361 LSC) and, once this has been resolved by the competent body (the 
General Meeting of Shareholders) with the appointment of liquidators, the company does not 
carry out any activity understood as the fulfilment of its corporate purpose - even more so in a 
case such as that in question, in which the winding up is due precisely to the completion of the 
business that constituted its purpose. Consequently, the ground for termination of Art. 49(1)(g) 
is present, which means that the liquidators are required - in compliance with the requirements 
laid down by the LSC - to process the appropriate collective redundancy to make effective the 
ground for termination of the employment contracts that remain in the company” (Judgment 
of the Supreme Court of 12 July 2017, Ar. 3734, Point of Law 4). And the justification for this 
conclusion is found in the fact that the Companies Act does not “envisage in any way that the 
liquidator should continue with the business of the company while carrying out the activities 
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established by the legislation for this purpose; on the contrary, liquidation is an activity different 
from that which constituted the business of the wound up company. From the point and time 
at which the company ceases to operate because its winding up has been resolved due to the 
completion of the business that constituted its corporate purpose, the liquidators have been 
appointed and, by virtue of the law, it has been transformed into a company in liquidation, 
the ground for termination must be considered to be concurrent, and the liquidators must carry 
out the liquidation at the time they deem most appropriate for the greatest satisfaction of the 
interests derived from the liquidation operations they carry out” (Judgment of the Supreme 
Court of 12 July 2017, Ar. 3734, Point of Law 4).

 This solution is not unreasonable insofar as, once the ground for winding up has been accepted, 
it must be extrapolated to the other stages, including liquidation. But the truth is that the “loss 
of legal personality” occurs, de jure, with the strike off and until that moment the employment 
contracts could remain in force; at least until a moment immediately prior to that, if we 
bear in mind that, when the strike off of the company is registered, the debts - in this case, 
compensation to the workers for their redundancy - must have been paid. In this sequence, 
we leave out of consideration, so as not to hinder employment scenarios, the case of a struck 
off company which still maintains - or acquires ex post - debts, which oblige the civil courts to 
consider a sort of post-registration extension of the personality.

 But what if, for some reason, the relevant strike off is not carried out, and the company is not 
dissolved by its winding up and liquidation? Well, it should be considered that it has been. 
Once all the legal relations maintained by the aforementioned company have been resolved, it 
should be understood that the company has “died”, dissolving de facto. As long as it maintains 
these legal relations, it will retain its legal personality, which will cease when these relations 
disappear. Consequently, and if this is the case, as long as the workforce or part of it remains, 
the legal personality of the company in question cannot be lost and will only disappear when 
these employment relationships - or others of a different nature - come to an end. The question 
of possible pending employment claims initiated as a result of this procedure (of winding up, 
liquidation or strike off) remains unresolved. If these claims persist after the company has been 
struck off, they must be considered as a supervening liability (Art. 399 LSC).

 But what does this approach lead to? Well, in addition to attempting to reconcile the 
employment and company branches of the judiciary in this area, it could lead, in addition to 
the above, to a new conclusion. Given that Art. 49(1)(g) LET refers to the death, retirement or 
incapacity of the employer – providing for one month’s salary as compensation - but it derives 
from collective redundancy the “loss of legal personality”, the consideration of corporate 
“death” with the company’s strike off could mean a different line of interpretation to that set 
out above, based fundamentally on the “winding up” of the company. Thus, in the event of 
maintaining the workforce until the strike off, the “ground” for termination of the employment 
contracts would be the loss of legal personality and not the “grounds” of the collective 
redundancy, with the possibility of applying the compensation of one month’s salary and not 
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the twenty days - or thirty three days if it is declared not to be consist with the law - of the 
collective redundancy. However, this does not seem to be the majority interpretation in the 
employment branch of the judiciary, although the lack of precision analysed regarding the 
“loss of legal personality” does not justify a legal guarantee of application either.


