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Notwithstanding the provisional nature of certain provisions on measures to adapt to 
the new status of the United Kingdom as a third country, not all of them are invalidated 
by the Agreement signed between the United Kingdom and the European Union. 
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Only two articles in Royal Decree-law 38/2020 of 29 December adopting measures to adapt the 
United Kingdom of Great Britain and Northern Ireland to the status of a third country in order to 
regulate the temporarily posted workers’ employment scheme (Article 6) and the Social Security-
related rules applicable (Article 9). To these two we ought to add the provisions concerning 
unemployment (Article 10) and healthcare (Article 11) and the maintenance of European Works 
Councils Community-scale undertakings and Community-scale groups of undertakings with the 
United Kingdom (Article 7).

However, the 6th Final Provision of this Royal Decree-law 38/2020 conditions the entry into 
force of certain provisions (among them, the aforementioned Articles 9 and 11) to the fact that 
an agreement on future relations between the European Union and the United Kingdom that 
expressly envisages the provisions set out in said articles has not entered into force on 1 January 
2021. And, in that regard, it should be emphasised that the ‘Trade and Cooperation Agreement 
between the European Union and the European Atomic Energy Community, of the one part, and 
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the United Kingdom of Great Britain and Northern Ireland, of the other part’ (hereinafter the EU-
UK Agreement) of 29 December 2020 includes a Protocol on coordination in the field of Social 
Security for those purposes.

Following this structure, the following (provisional) measures of this Royal Decree-law 38/2020 
should be highlighted.

1. Temporarily posted workers

 The situations referred to in Article 6 are of a different nature:

a) For companies established in Spain which on 1 January 2021 have workers temporarily 
posted to the United Kingdom or Gibraltar in accordance with Directive 96/71 concerning 
the posting of workers in the framework of the provision of services, they must continue 
to apply the United Kingdom legislation transposing that directive during the period of 
their posting. However, that provision applies only if the competent authorities recognise 
reciprocal treatment of workers temporarily posted to Spain by companies established in 
the United Kingdom or Gibraltar in accordance with that directive.

b) In the case of companies established in the United Kingdom or in Gibraltar, workers 
who have been posted to Spain in the framework of the provision of services before 31 
December 2020 may, from 1 January 2021, remain in Spain for the purpose of providing 
that service until the end of the planned duration of the posting as communicated to the 
relevant employment authority. For this purpose, it will not be necessary to obtain a prior 
residence and work permit. 

c) If the initially planned duration of the posting is to be extended and the posting has 
begun before 31 December 2020, a prior residence and work permit must be obtained, 
in accordance with immigration laws, and a visa will not be required. This permit will be 
requested by the company established in Spain on behalf of the posted worker and the 
domestic employment situation will not apply.

d) Workers of companies established in the United Kingdom or in Gibraltar who are posted 
to Spain as from 1 January 2021 must obtain the requisite visas or residence and work 
permits provided for in Spanish immigration laws, without prejudice to the commitments 
to be entered into under any agreement between the European Union and the United 
Kingdom.

 To this end, it should be specified that Article SSC.11 of the EU-UK Agreement also provides for a 
number of transitional measures in relation to the situation existing before the entry into force 
of the Agreement. These measures are intended precisely for persons who are engaged in an 
activity as an employee in one State of an employer normally pursuing its activities there, who 



3Analysis | January 2021

is posted by that employer to another State to perform work on behalf of that employer and 
who will continue to be subject to the legislation of the first State if: (a) the duration of such 
work does not exceed twenty-four months; and (b) that person has not been posted to replace 
another posted worker. Similarly, special rules are provided for persons normally engaged in 
an activity as a self-employed person in one State who is going to carry out a similar activity in 
another State shall continue to be subject to the legislation of the first State, provided that the 
expected duration of such activity does not exceed twenty-four months. 

 However, the situation is complex if one considers that States may belong to Category A 
[Member States which have expressed their wish to derogate from Article SSC.10 (General rules) 
in accordance with the rules set out here]; Category B [Member States which have expressed 
their wish not to derogate from Article SSC.10 (General rules)]; or Category C [Member States 
which have not indicated whether or not they wish to derogate from Article SSC.10 (General 
rules)]. One month after the entry into force of the Agreement, Categories B and C will cease 
to exist. The transitional rules on posted workers will be set out in Annex SSC-8 and full details 
concerning, inter alia, Article SSC.11 above in relation to posted workers will be set out in Article 
SSC.13. 

2. European Works Councils

 With regard to European Works Councils in Community-scale undertakings and Community-
scale groups of undertakings with the United Kingdom, it is provided that such European 
Works Councils or alternative procedures for informing and consulting employees which 
are established, involving employees or undertakings in the United Kingdom and having 
their central management in Spain, and which have been agreed prior to 1 January 2021, 
in accordance with the provisions of the Community-Scale Undertakings and Groups of 
Undertakings (Information and Consultation Rights of Workers) Act 10/1997 of 24 April, 
will remain in force under the terms provided for in that law, until such time as they are  
amended.

 In this regard, it should be noted that, in accordance with Article 17(2) of the aforementioned 
Act 10/1997, the European Works Council must be composed of the members elected or 
appointed in proportion to the number of employees employed in each Member State by the 
Community-scale undertaking or group of undertakings, so that for each Member State there 
is one member for each group of employees employed in that Member State, representing ten 
per cent of the number of employees employed in all the Member States, or a fraction thereof. 
To this end, it will have the right, per Article 18(1) of Act 10/1997, to be informed and consulted 
on matters affecting the whole of the Community-scale undertaking or group of undertakings 
or at least two establishments or undertakings of the group located in different Member States, 
adopting its decisions by a majority of its members.
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3. Unemployment 

 The following rules will be applied concerning unemployment, in accordance with the 
provisions of Article 10 of Royal Decree-law 38/2020:

a) Periods of insurance proven in any Member State of the European Union until 31 December 
2020, including those completed in the British Social Security system, will be taken into 
account for access to and calculation of unemployment or cessation of activity benefits 
under the Social Security Act of United Kingdom nationals, where contributions were 
last made in Spain and provided that the right to reside legally in Spain is maintained, 
in accordance with the provisions of the Regulations coordinating the Social Security 
systems.

b) Periods of insurance proven in the British Social Security system until 31 December 2020 
will be taken into account for access to and calculation of the appropriate unemployment 
and cessation of activity benefits under the Social Security Act, of nationals of European 
Union Member States, where contributions were last made in Spain, in accordance with 
the provisions of the Regulations coordinating the Social Security aystems.

c) European Union citizens who commute on a daily basis to Gibraltar for work and who 
maintain residence in Spain and are not within the scope of the Withdrawal Agreement, 
will be entitled, until 31 December 2022, to unemployment benefits, for periods of 
insurance proven in Gibraltar before and after the end of the transitory period, without it 
being necessary for them to have contributed last in Spain.

d) In the case of periods of insurance proven or completed in Gibraltar from 1 January 
2021, reimbursement of benefits paid by Spain will be claimed from the relevant British 
authorities when an international instrument is agreed setting out the arrangements for 
cooperation in the reimbursement and granting of unemployment benefits to the workers 
referred to in this Article.

e) In accordance with the provisions of the Single Transitory Provision of this Royal Decree-law 
38/2020, beneficiaries of unemployment benefits in Spain who were authorised to export 
their entitlement before 1 January 2021 in order to carry out professional improvement 
or job search actions in the United Kingdom or in Gibraltar, may continue to receive them 
until the end of the initial three-month period for which they were authorised to export, 
and in such cases no extension of that period is provided for, provided that the British 
Employment Services ensure that the registration of the latter is maintained until the end 
of the entitlement initially granted.

 All of these rules, even if they are not among the exceptions in the 6th Final Provision of this 
Royal Decree-law 38/2020, must take into account all the regulation on this benefit contained 
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in the EU-UK Agreement, especially in the Protocol on Social Security Coordination (Chapter 6 
of Title III of the aforementioned Protocol).

4. Social security and healthcare provision conditional on the application of the Agreement 
between the European Union and the United Kingdom of Great Britain

 As stated at the beginning of this analysis, Royal Decree-law 38/2020 recognises that the 
provisions of both Article 9 (social security) and Article 11 (healthcare) will only continue to 
apply until the entry into force of the Agreement with the European Union, provided that this 
Agreement contains express provisions to this effect. And, in fact, this Agreement includes, 
among other rules of en employment nature and as was also anticipated, a specific Protocol 
for the coordination of the Social Security system. Without prejudice to the fact that the latter 
requires a more detailed and exhaustive analysis, the truth is that it is similar to the terms of 
coordination that the countries of the European Union have among themselves. And it includes, 
in some of the sections, references both to healthcare and to unemployment as benefits of the 
Social Security system. Therefore, all that is set out here, even in relation to unemployment, 
should be considered as established in the said Protocol.

 Nevertheless, some of the measures contained in this Royal Decree-law 38/2020 should be 
highlighted because they address cases of temporary scope that may not be covered by the 
aforementioned Protocol “expressly”, as required by Final Provision 6 of the aforementioned 
Royal Decree-law 38/2020.

 And so it is stated, among other provisions, that

a) A person who pursues a wage-earning activity in one State, the United Kingdom or Spain, 
on behalf of an employer who normally carries out his activities there and who is sent by 
that employer to perform work on his behalf in the other State shall continue to be subject 
to the legislation of the first State, provided that the anticipated duration of such work 
does not exceed twenty-four months and that he is not sent to replace another person.

b) A person who normally pursues an activity as a self-employed person in one State, the 
United Kingdom or Spain, and who intends to pursue a similar activity in the other 
State, shall continue to be subject to the legislation of the first State, provided that the 
anticipated duration of such activity does not exceed twenty-four months.

c) Persons receiving a cash benefit by reason of, or as a consequence of, their activity as an 
employed or self-employed person shall be deemed to be engaged in that activity. 

d) A person who pursues an activity as an employed or self-employed person in a State, 
the United Kingdom or Spain shall be subject to the Social Security legislation of that  
State.
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e) Public employees shall be subject to the law of the State, United Kingdom or Spain, on 
which the employer Public Administration depends.

 It is possible that the rules on aggregation of contribution periods and transferability of 
benefits contained in the Protocol on coordination in the field of Social Security will make it 
possible to maintain a large part of the rights acquired or being acquired in this area.

 With regard to healthcare, Royal Decree-law 38/2020 provides that Spain will apply the 
following rules on access to healthcare until 30 June 2021

a) Persons entitled to healthcare in the United Kingdom or in Gibraltar at the expense of the 
appropriate entities will receive healthcare from the Spanish National Health System, on 
the same terms and subject to the same conditions established prior to 1 January 2021, 
provided that the United Kingdom provides healthcare to Spanish nationals and nationals 
of other countries who are entitled to healthcare at the expense of Spain, on the same 
terms and conditions as those established prior to 1 January 2021, and reimburses Spain 
for the costs of healthcare provided by the Spanish National Health System to United 
Kingdom nationals or citizens of any other country who are entitled to healthcare in the 
United Kingdom or Gibraltar at the expense of the relevant British entities.

 In the cases of temporary stay and programmed treatments, these people must provide a 
document evidencing the health cover at the expense of the appropriate entities, which 
will be admitted by all the healthcare centres that make up the National Health System.

 When these people are resident in Spain and do not have an individual health insurance 
card, they must present to the National Social Security Institute the document evidencing 
their entitlement to healthcare at the expense of the appropriate British entities, issued 
by the latter for this purpose.

 The entitlement to healthcare at the expense of the British entities corresponding to these 
persons will have priority over any possible right derived from residence or stay in Spain.

 Spain will invoice the relevant UK entities for the costs of the healthcare provided under 
this heading.

b) The individual health insurance cards issued in favour of the citizens referred to in the 
previous section who reside in Spain will remain valid and will be fully effective until 30 
June 2021 for receiving healthcare in the services of the National Health System.

c) Spain will pay the relevant British entities for the healthcare provided in its public health 
system to Spanish citizens and nationals of other countries who are entitled to health 
care at its expense, under the same conditions as those which applied before 1 January 
2021, provided that those entities act reciprocally.



For further information please visit our website at www.ga-p.com or send us an e-mail to info@ga-p.com.

7Analysis | January 2021

d) The procedures for invoicing and reimbursing the costs of healthcare provided under this 
regulation, as well as the amounts and calculation criteria for updating and payment, will 
be the same as those followed until 31 December 2020. 

e) As of 1 January 2021, the competence for the management of the procedures provided for 
will continue to be held by the National Institute of Social Security or the Social Institute 
of the Navy.

f) The dispensing of prescriptions for medicines issued in the United Kingdom and in 
Gibraltar will remain in force under the terms of Royal Decree 1718/2010 of 17 December 
2010 on medical prescriptions and orders to dispense, provided that the United Kingdom 
and Gibraltar act in reciprocity.

g) In the event that the equivalent treatment or the reimbursement of expenses provided for 
does not take place, the procedure established in this regulation regarding reciprocity, as 
per Article 3(1), shall be followed. By virtue of the same, and after a period of two months 
from the entry into force of this Royal Decree-law, the measures regulated therein shall 
be suspended, where expressly provided for, if the competent authorities do not grant 
reciprocal treatment to natural or legal persons of Spanish nationality in the United 
Kingdom or in Gibraltar in each of the areas concerned. 

 Here too, the regulation of the Protocol on Social Security Coordination, in its Title III on special 
provisions applicable to the various categories of benefits, and in particular Chapter 1 on 
sickness, maternity and paternity benefits, must be adapted to. A regulation which specifies 
aspects of, among others, the beneficiaries, the extension of cover and the obligation of 
reimbursement between the provider institution and the competent institution which, in 
certain paragraphs, may compete with - and prevail over - the present one. 

5. Express repeal of Royal Decree-law 5/2019

 Royal Decree-law 5/2019, of 1 March, adopting contingency measures in view of the withdrawal 
of the United Kingdom of Great Britain and Northern Ireland from the European Union and 
which provided, among other measures, for a specific system of mutual recognition in the 
field of Social Security, is now to be understood as having been replaced by the Coordination 
Protocol contained in the EU-UK Agreement.


