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A new European legislative proposal aims to strengthen pay transparency obligations 
in companies. With particular emphasis on information and evaluation, the proposed 
directive provides a detailed definition of concepts in order to homogenise their 
application, extends protection to the candidate’s selection period, sets out obligations 
in large companies and systemises safeguard, protection and compensation measures 
of interest.
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1. The European Commission has just presented (4 March 2021) a proposal for a directive on pay 
transparency. The aim is to lay down minimum requirements that strengthen the application 
of the principle of equal pay for equal work or work of equal value between men and women, 
as provided for in Article 157 of the Treaty on the Functioning of the European Union, by 
prohibiting any discrimination on grounds of sex through pay transparency and reinforced 
enforcement mechanisms. This directive would apply to employers both in the public and 
private sectors and to all workers who have an employment contract or an employment 
relationship.
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	 The	proposed	directive	contains	a	 series	of	definitions	of	 interest	on	the	concepts	of	pay,	
variable pay, pay level, pay gap, average pay level, average pay gap, group, category of 
workers, direct and indirect discrimination, harassment, sexual harassment, less favourable 
treatment due to pregnancy or maternity or discrimination on various grounds, among 
others. It also lays down more general obligations on Member States to ensure that tools 
or methodologies are established to assess or compare the value of work in line with 
the criteria set out in the directive itself, including gender-neutral job evaluation and 
classification	 systems.	These	 instruments	may	cover	educational	background,	professional	
experience	and	training,	skills,	efforts	and	responsibilities,	work	undertaken	and	the	nature	
of	the	tasks	involved.	In	addition,	where	job	evaluation	and	classification	systems	are	used	
for determining pay, they should be based on the same criteria for both men and women to 
exclude any discrimination on grounds of sex. 

2. The central chapter, however, is the chapter on pay transparency (Chapter II). It determines 
the need for pre-employment pay transparency so that job applicants are entitled to receive 
information from the potential employer on the initial pay level or its range for the position 
they are applying for. Such information should be provided in the job vacancy notice or 
otherwise prior to the job interview without the applicant having to request it. No employer 
may, either orally or in writing, personally or through a representative, ask applicants 
questions about their pay history of their former employment relationships.

	 Transparency	is	also	required	in	pay	setting	and	career	progression	policies,	as	the	employer	
must make available to its workers a description of the criteria used to determine pay 
levels and career progression. These criteria should be gender-neutral. To this end, there is a 
comprehensive information obligation on the part of the employer. Here, workers are entitled 
to receive information on their individual pay level and on average pay levels, broken down 
by sex, for categories of workers doing the same work or work of equal value. Employers 
shall inform all employees, on an annual basis, of their right to receive this information and 
shall make the information available, at the request of any employee, within a reasonable 
period of time. The information may be requested through workers' representatives or the 
appropriate equality body. Workers shall not be prevented from voluntarily disclosing their 
pay for the purpose of enforcing the principle of equal pay between men and women for 
equal	work	or	work	to	which	equal	value	is	attributed,	but	employers	may	require	any	worker	
who has obtained the aforementioned information not to use it for any other purpose other 
than to defend his or her right to equal pay for the same work or work of equal value and not 
to disseminate such information otherwise.

 In order to ensure correct information on the pay gap between male and female workers, the 
directive would oblige companies with more than 250 employees to provide information on, 
among other things, the following:

a) the pay gap between all female and male workers;
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b) the pay gap between all female and male workers in complementary or variable 
components;

c) the median pay gap between all female and male workers;

d) the median pay gap between all female and male workers in complementary or variable 
components;

e) the proportion of female and male workers receiving complementary or variable 
components;

f) the proportion of female and male workers in each quartile pay band;

g) the pay gap between female and male workers, by categories of workers broken down 
by ordinary basic salary and complementary or variable components.

 For their part, workers and their representatives, labour inspectorates and equality bodies 
shall	have	the	right	to	ask	the	employer	for	additional	clarifications	and	details	regarding	
any	of	the	data	provided,	 including	explanations	concerning	any	gender	pay	differences.	
The employer shall respond to such request within a reasonable time by providing a 
substantiated	reply.	Where	gender	pay	differences	are	not	justified	by	objective	and	gender-
neutral factors, the employer shall remedy the situation in close cooperation with the workers’ 
representatives, the labour inspectorate and/or the equality body.

 The proposed directive also requires a joint pay assessment to be conducted in companies 
with more than 250 workers. This assessment must meet two conditions: a) the pay reporting 
must	demonstrate	that	there	 is	a	difference	in	the	average	pay	 level	between	female	and	
male	workers	of	at	least	5%	in	any	category	of	workers	and	b)	the	employer	has	not	justified	
this	difference	in	average	pay	level	by	objective	and	gender-neutral	factors.	The	joint	pay	
assessment shall also include the following:

a) an analysis of the proportion of female and male workers in each category of workers;

b) detailed information on average female and male workers’ pay levels and complementary 
or variable components for each category of workers;

c)	 identification	of	any	differences	in	pay	levels	between	female	and	male	workers	in	each	
category of workers;

d)	 the	reasons	for	such	differences	in	pay	levels	and	objective,	gender-neutral	justifications,	
if any, as established jointly by workers' representatives and the employer;
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e)	 measures	to	address	these	differences,	if	they	are	not	justified	on	the	basis	of	objective	
and gender-neutral criteria;

f)	 a	report	on	the	effectiveness	of	any	measures	mentioned	in	previous	joint	pay	assessments.

 These assessments shall be available to workers, workers’ representatives, the designated 
monitoring body, the equality body and the labour inspectorate. If the joint pay assessment 
reveals s in average pay for equal work or work of equal value between female and male 
workers	which	 cannot	 be	 justified	 by	 objective	 and	 gender-neutral	 criteria,	 the	 employer	
shall remedy the situation, in close cooperation with the workers’ representatives, labour 
inspectorate, and/or equality body. Such action shall include the establishment of 
gender-neutral	 job	evaluation	and	classification	to	ensure	that	any	direct	or	 indirect	pay	
discrimination on grounds of sex is excluded. In any case, and to the extent that the actions 
involve the processing of personal data, any information provided shall be provided in 
accordance with Regulation 2016/679. Furthermore, the rights and obligations contained in 
said Regulation should be discussed with social partners.

3. The remaining chapters, which are more instrumental, also contain measures of interest. As 
regards remedies and enforcement of this obligation, measures are established to ensure 
the defence of rights, including the possibility for associations, organisations, equality 
bodies and workers’ representatives or other legal entities which, in accordance with the 
criteria laid down by national law, have a legitimate interest in ensuring equality between 
men and women to initiate any judicial or administrative procedure to enforce these rights 
and obligations. The right to compensation is also recognised, ensuring that any female or 
male	worker	who	has	suffered	harm	caused	by	an	 infringement	of	any	right	or	obligation	
related to the principle of equal pay has the right to claim and to obtain full compensation 
-	 as	 determined	by	 the	Member	 State	 -	 for	 the	 harm	 caused.	Or,	finally,	 the	possibility	 of	
injunction	orders,	a	shift	of	the	burden	of	proof,	access	to	evidence,	legal	and	judicial	costs,	
the right to compensation (the proposal calls it victimisation and protection against less 
favourable	 treatment),	 penalties	 or	 limitation	 periods.	 In	 the	 latter	 case,	 the	 limitation	
period must be at least three years and should not begin to run before the violation of the 
equal pay principle or any infringement of the rights or obligations thereunder has ceased 
and the claimant knows about the violation.

 There is a particular focus on equal pay in public contracts and concessions where it must be 
ensured that economic operators comply with equal pay obligations. Member States should 
consider the possibility for contracting authorities to introduce, as appropriate, penalties 
and termination conditions to ensure compliance with this principle. Indeed, any operator 
may be excluded, at the authority’s own initiative or at the request of the Member States, from 
participation in a public procurement procedure if it can be demonstrated by appropriate 
means that it has failed to comply with the obligations laid down in this proposed directive, 
either for non-compliance with pay transparency requirements or for the existence of a pay 
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gap	of	more	than	5%	in	any	category	of	workers	which	is	not	justified	by	the	employer	on	the	
basis of objective, gender-neutral criteria.

	 In	 addition,	 and	 lastly,	 a	 number	 of	 "horizontal	 provisions"	 are	 included	 to	 confirm	 that	
Member States may introduce or maintain provisions which are more favourable: to strengthen 
the competence of equality bodies in companies; to designate a "monitoring body" in 
each Member State to monitor and support the implementation of national implementing 
legislation in this area; to guarantee the right to negotiate, conclude and enforce collective 
agreements and to take collective action in addition to what is prescribed here; to ensure 
that Member States provide annually and in a timely manner to the Commission (Eurostat) 
updated data on the gender pay gap; to adopt measures to disseminate all this information; 
and,	finally,	to	entrust	the	social	partners	with	the	implementation	of	this	new	directive.

 The maximum period for transposition is set at two years of the entry into force, which is to 
take	place	20	days	after	its	publication	in	the	Official	Journal	of	the	European	Union,	with	
Member States undertaking to submit, at the latest within eight years of its entry into force, 
all information on the application of this directive and its impact in practice.

 Without prejudice to the embryonic nature of the proposed directive, the regulation 
seems exhaustive even though many of the obligations have already been implemented 
by our legislation. However, it reinforces employers' obligations and worker rights to 
guarantee equal pay, with particular emphasis on information, evaluation, assessment and  
negotiation.


