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Act 5/2021 has reworded Article 497 of the Spanish Companies Act, which grants the 
right to know the identities of shareholders to, on the one hand, the issuing company 
and, on the other, shareholder associations and minority shareholders who meet the 
legally established requirements. This paper attempts to provide an account of the most 
interesting changes introduced.
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1. Approach

 Act 5/2021, of 12 April, has reworded Article 497 of the Spanish Companies Act (“Companies 
Act” or “LSC”). In accordance with the general rule (Art. 2(1) of the Civil Code), this amendment 
came into force twenty days after the publication of Act 5/2021 in the Official Journal of 
Spain (fifth final provision), i.e. on 3 May 2021.

 As indicated in its preamble, Act 5/2021 transposes into Spanish law Directive (EU) 2017/828 
of the European Parliament and of the Council of 17 May amending Directive 2007/36/EC 
as regards the encouragement of long-term shareholder engagement. In particular, and as 
far as the subject matter of this paper is concerned, the content of Article 3a of Directive 
2007/36/EC, introduced into the latter by Directive 2017/828, should be taken into account 
(for ease of presentation and unless expressly stated otherwise, when Directive 2007/36/EC 
- or simply the “Directive” - is mentioned, reference is made to the latter version as amended 
by Directive 2017/828).
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 In general terms, it can be said that Article 497 of the Companies Act has undergone 
alterations that do not substantially affect the core of its regulatory content, which now lies 
(and also lay in the previous wording) in the recognition (to the issuing listed company, to 
the shareholders’ associations and to the shareholders themselves - in the terms specified in 
the aforementioned article -) of the right to obtain, at any time, information that allows the 
identity of the shareholders to be known. This does not mean, of course, that the new wording 
of the aforementioned Article 497 does not contain certain new features of interest, which 
will be described below.

 It should be noted, in any case, that Act 5/2021 does not affect the mandate of Article 118(3) 
of the Companies Act - applicable to unlisted public limited companies - that imposes on the 
entities responsible for keeping the accounting records the obligation to communicate to the 
issuing company the data necessary to identify the shareholders. It should be noted, moreover, 
that Royal Decree 878/2015 of 2 October 2015 does not contain any rule specifically referring 
to unlisted companies that specifies this obligation - although Article 231 is systematically 
included among the provisions common to all negotiable securities -; this circumstance, 
nonetheless, is of limited significance in practice, since few unlisted companies choose to 
have their shares take the form of book entries.

 These rules highlight one of the characteristics of the system of recording shares in book-
entry form: the fact that they do not allow the anonymity of the shareholders vis-à-vis the 
company. It should be noted, however, that the possibility of knowing who the shareholders 
are has nothing to do with an alleged registration of the book-entry shares. On the contrary, 
the distinction between registered and bearer shares only makes sense in relation to shares 
taking the form of certificates (Decision of the Directorate-General for Registers and Notaries 
of 18 March 1993) and therefore never in relation to shares admitted to trading on a Spanish 
regulated market or a multilateral trading facility (MTF), which must necessarily take the 
form of book entries (cf. Art. 496 and add. prov. 13 LSC and Art. 6(2) of the Spanish Securities 
Market (Recast) Act – “LMV” -).

2. Right of the issuing company to know the identities of the shareholders (Art. 497(1) LSC).

 Knowledge of the identities and contact details of their shareholders is necessary for listed 
companies to be able to communicate with them. Hence, the law’s concern in ensuring that 
the identities of the issuing company’s shareholders do not remain hidden from it. However, 
since the issuing company is not responsible for keeping the accounting records of the 
book-entry shares and neither its shareholders nor its directors have direct and immediate 
knowledge of who the shareholders are, the entities responsible for keeping the accounting 

1 For an approximation to this provision, as from the previous version of Article 497 of the Companies Act 
being in force, see https://www.ga-p.com/wp-content/uploads/2018/03/derecho-a-conocer-la-identidad-de-
los-accionistas-nuevo-regimen-en-el-real-decreto-878-2015.pdf.

https://www.ga-p.com/wp-content/uploads/2018/03/derecho-a-conocer-la-identidad-de-los-accionistas-nuevo-regimen-en-el-real-decreto-878-2015.pdf
https://www.ga-p.com/wp-content/uploads/2018/03/derecho-a-conocer-la-identidad-de-los-accionistas-nuevo-regimen-en-el-real-decreto-878-2015.pdf
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records must be relied upon to obtain this information. These entities are therefore obliged 
to communicate to the issuing company the data necessary for the identification of the 
shareholders. This obligation also applies, as mentioned above, to shareholder associations 
and to shareholders reaching a minimum shareholding threshold, who may also have an 
interest in communicating with the remaining shareholders (see below, point 3).

 Specifically - and as was also the case with the old wording of the provision - the new wording 
of Article 497 of the Companies Act recognises the right of listed companies (or a third party 
acting on their behalf ) “to obtain at any time from the central securities depository the 
information that makes it possible to determine the identities of their shareholders”. The 
following observations can be made in relation to this article:

2.1. By virtue of the provisions of the new thirteenth additional provision of the Companies 
Act, Article 497 (like all those comprising Parts II, III, IV and V of Title XIV LSC) shall also 
apply to public limited companies with shares admitted to trading on Multilateral Trading 
Facilities.

2.2. The wording of the content of the recognised right (obtaining “information allowing 
the identity of a shareholder to be established”) seems unnecessarily complex from an 
expressive point of view (without this being of particular relevance in interpretative 
terms). Perhaps it would have been sufficient to refer to information on the identity of 
shareholders (it is true, however, that Article 2j of Directive 2007/36/EC defines information 
regarding shareholder identity as ‘information allowing the identity of a shareholder to 
be established’, provided, however, that it includes a certain minimum content).

2.3. The company’s right refers to all shareholders, regardless of the size of their sharehold-
ing. The Spanish legislator has thus rejected the possibility offered to Member States by 
Article 3a(1) of Directive 2007/36/EC to limit the identification of shareholders to those 
holding more than a certain percentage of the shares or voting rights (which could never 
exceed 0.5% of the total).

2.4. In Article 497 of the Companies Act, the term shareholder has a strictly legal-formal 
meaning. It refers to the holder of the issued shares who appears as such in the account-
ing records (remember that, in our system, the registration of the transfer of book-entry 
securities - or of the creation of other limited rights in them - is - at least in respect of 
transactions inter vivos for consideration- constitutive in nature). It is true that, thanks to 
the amendment brought about by Act 5/2021, it is now expressly stated that this right 
also includes the right to know the identity of the “beneficial owners” (the true investors 
who actually bear the financial risk), who do not often appear as shareholders in the ac-
counting records, this formal position being occupied instead by intermediaries acting 
in their own name, but on account of another (of the true investor). But this is a matter 
that the Companies Act deals with specifically in the new Article 497 bis, which will be 
analysed in another document.
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2.5. Given that Article 497 refers to listed companies (and given that it is also applicable 
to companies whose shares are admitted to trading on a multilateral trading facility), 
it is appropriate that the previous reference to “entities keeping securities records” has 
been replaced by a specific reference to “central securities depository” (in the Spanish 
case, the Sociedad de Gestión de los Sistemas de Registro, Compensación y Liquidación 
de Valores, S.A. - Iberclear - cfr.) It should be recalled that, in the case of securities 
admitted to trading on official secondary markets (regulated markets: Art. 43 LMV), 
or on multilateral trading facilities, the entity responsible for keeping the accounting 
records of the securities will be the central securities depository, which will perform this 
function together with its participating entities, forming a “two-tier” system (Art. 8(3) 
LMV and Art. 31 RD 878/2015).

2.6. As regards the way in which the central securities depository acts in compliance with 
Article 497 of the Companies Act, account must be taken of the content of Article 23 of 
Royal Decree 878/2015, which refers to the operating rules and the procedures established 
by said central depository. Specifically, Rule 26 of Iberclear’s2 Rules, after referring to the 
daily communication of ownership data relating to settled transactions carried out on its 
shares, provides that the systems company shall channel to its participating entities any 
requests made by issuing entities (and shareholder associations and shareholders under 
Article 497(2) of the Companies Act), at any time they so request, to know the identities 
of their shareholders in order to be able to communicate with their shareholders under 
the terms provided for in the law. In such cases, the issuing entity shall be provided 
with the list of holders of their respective securities as at a specific date, including the 
addresses and means of contact provided by the participating entities.

2.7. In contrast to the previous wording of the provision, the current version of Article 497 of 
the Companies Act makes it explicit that the right to know the identities of shareholders 
is specifically granted “in order to communicate directly with them with a view to 
facilitating the exercise of their rights and their engagement with the company”. It does 
not seem, however, that this instrumental nature of the aforementioned right means 
that the company must give reasons for its request for information (note, however, that 
it is required to state the purpose when the right is exercised by shareholder associations 
or the minority: see section 3).

2.8.  The information to be provided by the central securities depository is more precisely 
determined in the new wording of the provision (previously it simply referred to “details 
of shareholders, including addresses and means of contact”) and must include, as a 
minimum, the following: 

2 Approved by the Board of the Spanish Securities Market Authority on 22 December 2015 and amended by the 
same body at its meetings of 27 July 2016 and 6 September 2017.
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a) the name and contact details of the shareholder, including the full address and, if 
available, his email address; in addition, in the case of a legal person, its unique 
identifier, such as the Legal Entity Identifier (LEI)3 or, if no such unique identifier is  
available, its registration number or tax identification number.

b) the number of shares held by the shareholder.

c) insofar as requested by the company, also the following details: the classes of such 
shares and, where available, the date from which the shares have been held. The law 
thus closely follows Article 2j of Directive 2007/36/EC in response to the observation 
made at the end of recital 5 of Directive 2017/828: the transmission of less information 
would be insufficient to allow the company to identify its shareholders in order to 
communicate with them. Article 497 adds, perhaps with wording susceptible of 
improvement, that other personal data of shareholders should be provided where 
they are necessary to allow the company to identify and communicate with them.

3. Right of shareholders associations and minority shareholders to know the identities of the 
shareholders (Art. 497(2) LSC).

3.1. The same right to obtain information on the identities of shareholders (and to the same 
extent) is recognised for shareholder associations formed in the issuing company (see Art. 
539(4) LSC) and for minority shareholders, provided that they meet the legally stipulated 
shareholding requirements (for the former, that their members represent at least 1 % of 
the company’s share capital; for the latter, that they reach - individually or as a group - at 
least 3 % of that capital). The establishment of minimum shareholding thresholds will 
probably help ensure - in relation to shareholders requesting information - the existence 
of a genuinely identifiable and protectable interest and that the right is not sought to be 
exercised by third parties who, by means of a merely symbolic shareholding, seek access 
to that information. Of course, it does not seem possible for the articles of association 
to raise the statutory minimum shareholding thresholds for the exercise of this right; 
but, given that it is a right that can be exercised against third parties, it does not seem 
possible for them to reduce it either. In this respect, it should be recalled that the current 
legislation does not provide for a right of the shareholder vis-à-vis the issuing company 
to obtain the information which the latter holds in relation to the shareholders.

3.2.  It should be recalled that knowledge of the shareholders’ identification data may 
be relevant for the remaining shareholders. Given their typical “dispersion” in listed 
companies, this knowledge is almost essential to organise themselves and to be in a 
position to exercise some control over the management of the directors or to exercise 

3 Article 1(17) of Commission Implementing Regulation (EU) 2018/1212 of 3 September 2018 defines LEI as “the 
legal entity identifier ISO 17442 referred to in Commission Implementing Regulation (EU) No 1247/2012”.
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certain rights reserved by law for certain percentages of capital. However, the granting 
of these rights to shareholders and associations is not a requirement of EU law, which, 
of course, does not prevent Member States from adopting measures to facilitate the 
exercise by shareholders of their rights (Art. 3 Directive 2007/36/EC).

3.3.  The law is strict in stating - something it also did before the entry into force of Act 5/2021 
- that this right is recognised “exclusively for the purpose of facilitating communication 
with shareholders for the exercise of their rights and the better defence of their common 
interests”. The law now also includes a new rule: in the request submitted by shareholder 
associations or minority shareholders, “the purpose of the request must be stated”, a rule 
that is not expressly provided in relation to the issuing company. To this is added the 
provision that the information obtained may not be used for purposes other than those 
stated in the request.

3.4.  Of course, the new wording of Article 497 retains the liability of the association or 
the member(s) (as the case may be) for losses caused in the event of unconscionable 
or harmful use of the information. It is now added that this liability, of a civil nature, 
“shall be independent of the administrative liability they may incur for infringement of 
personal data protection legislation”.

4. Processing of personal data

4.1.  In accordance with Article 3a(4) of Directive 2007/36/EC, the new Article 497 now 
indicates that the shareholders’ personal data shall be processed in such a way as to 
enable the company to identify them in order to communicate directly with them with a 
view to facilitating the exercise of their rights and their engagement with the company. 
Such processing shall be in full compliance with the legislation on the protection of 
personal data and, in particular, with the provisions of Regulation (EU) 2016/679 of 
27 April 2016. The same rules shall apply to shareholders and shareholder associations 
requesting information on the identity of shareholders.

4.2.  In order for the company to be able to communicate directly with its shareholders to 
facilitate the exercise of their rights and their engagement in the running of the company 
itself, the company (and any intermediaries) should be able to retain personal data 
relating to shareholders for as long as they retain that status. However, unless otherwise 
provided for in any sector-specific Union legislative act, neither the company nor the 
intermediaries may store the personal data of the shareholder for longer than 12 months 
after they have become aware that the person concerned has ceased to be a shareholder 
(cf. Art. 3a(4) Directive 2007/36/EC). For shareholders and shareholder associations, the 
retention period for personal data obtained under Article 497(2) of the Companies 
Act shall not be longer than is necessary (indispensable) for the purposes for which the 
personal data are processed, i.e. for the exercise by the shareholders of their rights and 
the best defence of their common interests.



For further information please visit our website at www.ga-p.com or send us an e-mail to info@ga-p.com.

7Analysis | May 2021

4.3. Directive 2007/36/EC allows Member States to freely regulate the processing of such 
personal data of shareholders for other possible purposes (Art. 3a(4) in fine). As clarified 
in recital 7 of Directive 2017/828, the company (or intermediaries) may need to store 
the data of persons who have ceased to be shareholders for other purposes (such as, for 
example, ensuring adequate records for the purposes of keeping track of succession in 
title of the shares of a company, maintaining necessary records in respect of general 
meetings or fulfilling by the company of its obligations in respect of the payment of 
dividends). However, the Spanish legislator has not regulated this matter.

5.	 Standardisation	and	formalisation	of	requests	and	replies	concerning	the	identification	of	
shareholders

 Requests for information made pursuant to the provisions of Article 497 of the Companies 
Act, as well as the answers provided in application thereof, shall be governed by the provisions 
of Commission Implementing Regulation (EU) 2018/1212 of 3 September 2018 laying down 
minimum requirements implementing the provisions of Directive 2007/36/EC of the European 
Parliament and of the Council as regards shareholder identification, the transmission of 
information and the facilitation of the exercise of shareholders rights. According to recital 
2 of this Implementing Regulation, the aim of this Regulation is to prevent the diverging 
implementation of the provisions of Directive 2007/36/EC, which could result in the adoption 
of incompatible national standards (with a consequent increase in the risks and costs of 
cross-border transactions). It therefore seeks to ensure the use of common data formats and 
message structures in transmissions in order to enable efficient and reliable processing of such 
data and to ensure interoperability between intermediaries, the issuer and its shareholders, 
thus ensuring the efficient functioning of Union capital markets for shares.

 In particular, and with regard specifically to the right to know the identities of shareholders to 
which these lines refer, Articles 2 (under the heading “Standardised formats, interoperability 
and language”), 3, 9(6) and 10 and Tables 1 and 2 of the Annex to Regulation 2018/1212 are 
of interest.
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