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The Judgment of the Supreme Court 310/2021 of 13 May has had occasion to rule on 
certain issues related to general meeting resolutions on the remuneration of directors 
and senior managers.
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1. Background

 In December 2015, a private limited company approved in general meeting the remuneration 
of its sole director for the financial year 2015 (no such resolution had ever been passed in the 
company before). At the same meeting, the remuneration earned by the same person – here 
in the capacity of general manager of ES - for the financial years 2012 to 2015 was approved. 
The aforementioned resolutions were passed with the decisive vote in favour of, among other 
shareholders, a single shareholder company (Aysel) of which the aforementioned director and 
general manager was the sole shareholder.

 The aforementioned resolutions being contested by the two dissenting shareholders, the 
claim succeeded at the commercial court as far as the contesting of the company resolutions 
was concerned. The first instance decision was later affirmed by the Alicante Provincial Court 
[Eighth Chamber] in its Judgment of 29 January 2018 [ECLI:ES:APA:2018:251], albeit for dif-
ferent reasons to those relied on in the appealed judgment.
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 With regard to the first of the resolutions, and once it had determined that it was not det-
rimental to the best interest of the company, the Provincial Court was of the opinion that it 
was not possible to retroactively set the director's remuneration. Thus, it concluded that until 
ES had passed in general meeting a resolution on this issue for the first time (as was done in 
December 2015), the director could not lawfully earn any remuneration. This conclusion would 
not be contradicted by the provisions of the first paragraph of the first transitory provision of 
Act 31/2014 of 3 December, which amended, inter alia, Article 217 of the Spanish Companies 
Act (LSC) at the time. This transitory provision established that the resolutions required by the 
amendment of, among others, Article 217, which came into force on 1 January 2015, should 
be passed at the first general meeting to be held after this date. However, in this case, the 
aforementioned provision was not complied with, as a previous meeting was held in June of 
the same year.

 As regards the second resolution, the Provincial Court found that there was a conflict of 
interest because the resolution on the remuneration of ES's senior manager (which resulted 
in an increase of more than 100%) would have entailed the "granting of a right" within the 
meaning of Article 190(1)(c) LSC. Consequently, the Provincial Court held that the director / 
general manager could not validly exercise her voting rights through Aysel to decide on that 
matter. On the other hand, there was no record either - in contravention of Article 220 LSC - of 
any resolution having been passed by ES in general meeting authorising the earning of the 
remuneration set as from 2012, which was significantly higher - as noted above - than that 
which had been earned until then.

 The defendant company lodged an extraordinary appeal for procedural infringement and an 
appeal in cassation. The latter was upheld in part - with regard to the contesting of the first 
of the aforementioned resolutions - by the Judgment of the Supreme Court 310/2021 of 15 
May [ECLI:ES:TS:2021:1859]. In short, the reasoning of the aforementioned Judgment revolved 
around the ideas set out below.

2. The general meeting resolution on the remuneration of the sole director

 The Supreme Court believed that the defendant company’s articles of association (according 
to which "the remuneration system for the director or directors shall be that of a 'salary', which 
shall be set for each financial year by the company in general meeting") respected the current 
wording of Article 217 LSC insofar as they established the remunerative nature of the position 
of director and determined a system of remuneration by means of a "salary".

 With regard to the setting of remuneration, the Supreme Court considered the content of 
Article 217(3) LSC. And, in this regard, it pointed out that it is true that the first transitory 
provision of Act 31/2014 stipulated that the amendments introduced by it in various articles 
of the Companies Act (including Article 217) "shall enter into force as from 1 January 2015 
and must be resolved at the first general meeting held after this date". But it added that this 
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does not allow a preclusive effect to be attributed to the general meeting previously held in 
June 2015. Indeed, according to the Supreme Court, the purpose of Article 217(3) LSC is to 
ensure that the maximum amount of the annual remuneration is approved by the company 
in general meeting and that it is maintained as long as it is not altered by these. However, 
neither the initial setting of such maximum amount, nor any change thereto, need be carried 
out before the beginning of the financial year to which it is intended to apply. In fact, it does 
not contradict the purpose of the provision if the mandatory resolution is passed, as was the 
case, well into the financial year, since what is relevant is that the company in general meet-
ing gives its authorisation or approval during that year. In short: the fact that the articles of 
association provide that the company in general meeting must set the director's "salary" for 
each financial year does not imply that the relevant resolution must be passed precisely at 
the beginning of the financial year. 

 On the basis of the foregoing, Judgment 310/2021 concludes that it is not correct to interpret 
the aforementioned transitory provision as meaning that, since the approval of the maximum 
remuneration for 2015 was not given at the first general meeting held after the entry into force 
of the amendments made by Act 31/2014, the possibility of doing so later in the same financial 
year had been precluded.

 Consequently, the ES resolution approving the director’s annual remuneration for the 2015 
financial year must be deemed valid as it does not infringe either the legislation or the articles 
of association, since nothing therein prevents the fixed allocation from being determined at 
the end of the financial year in question.

3. The general meeting resolution on the remuneration of the general manager

 With regard to the resolution concerning the remuneration of the general manager of ES (also 
director of the company), the Supreme Court addressed two questions. On the one hand, whether 
the duty to abstain provided in Article 190(1) LSC could apply to the company Aysel, the sole 
shareholder of which was the general manager and director of ES. On the other hand, whether 
in the case in dispute there had actually been the “granting of a right” to a shareholder and 
whether, therefore, the case was covered by Article 190(1)(c) of that Act (according to which 
the shareholder may not exercise the voting rights attached to his shares when it is a matter 
of passing a resolution the purpose of which is to release him from an obligation or “grant 
him a right”).

3.1. The Supreme Court recalled that, in principle, the shareholder who is to be deprived of 
the right to vote must be involved in a conflict of interest. However, in the Judgment of 
26 December 2012 [ECLI:ES:TS:2012:8863], it was held that the duty to abstain arises 
both if the conflict of interest affects the shareholder or if it affects the person who spe-
cifically exercises the voting right; in other words, it was pointed out that a conflict can 
be determined to exist - for the purposes of Article 190 LSC - also where the shareholder, 
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formally without a conflicting interest, is represented at the meeting by a person who is 
not a shareholder but who is affected by the resolution. The decisive factor is, in short, 
that the law considers that a person who has a vested interest in a matter that clashes or 
conflicts with the company’s best interest should not take part in the vote on said matter.

 In the present case, it should be borne in mind that it was the director and general 
manager of the defendant company herself who represented Aysel at the meeting at 
which the contested resolution was passed. This was sufficient, in accordance with the 
aforementioned doctrine, to understand that Aysel was subject to a duty to abstain. To 
this, the aforementioned judgment adds that the general manager with the conflicting 
interest was the sole shareholder of the latter company (although the Supreme Court did 
not expressly specify what relevance this would have had if the person who had voted at 
the meeting on behalf of Aysel had not been the sole shareholder herself ).

3.2. As regards the scope of Article 190(1)(c) LSC, the Supreme Court stated that the duty of 
abstention applies with respect to resolutions that grant rights or extinguish obligations 
when such granting or extinguishing is within the strict scope of the service contract. 
Apart from this, such a duty arises only if the granting of the right or the release from the 
obligation is based on a unilateral act of the company. That is to say: outside the sphere 
of the shareholder-company relationship, a resolution creating, changing or cancelling an 
obligation towards a shareholder - whether this relationship is contractual or non-contrac-
tual in origin - does not in itself involve a conflict of interest resulting in the deprivation 
of the voting rights of the shareholder concerned. This will only be the case - outside the 
scope of the actual corporate relationships - where the release from the obligation or the 
granting of the right originates from a unilateral act of the company (and not where it 
originates from a bilateral relationship between the shareholder and the company from 
which reciprocal rights and obligations arise for both parties).

 In the Supreme Court's view, the approval of the remuneration earned by the general 
manager of ES during the financial years prior to that in which the contested resolution 
was passed is a matter which goes beyond the strict scope of the service contract. Under 
these conditions, and as it was not a unilateral act of the company - since the resolution 
referred to the remuneration set out in a bilateral contract for the provision of services - 
the aforementioned Article 190(1)(c) LSC could not apply.

3.3. However, the fact that the ground of appeal was well founded on this point did not, in 
the present case, lead to it being upheld because it would have had a 'useful effect'.

 Indeed, the Supreme Court recalled that, following the amendment introduced by Act 
31/2014, Article 190 LSC first regulates, in its first paragraph, the cases of conflict of in-
terest between the company and the shareholders that entail the deprivation of voting 
rights. And then, in the third paragraph, it refers to the remaining conflicts of interest, 
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which do not entail the deprivation of voting rights but whose existence opens up the 
possibility of contesting the relevant resolution when the vote of the shareholder affected 
by the conflict has been relevant for its passage and the resolution harms the company's 
best interest. The judgment in question then emphasised the fact that, in the event of a 
contest, and once the existence of the conflict has been proven by the contesting party, 
the company (and, if applicable, the shareholder or shareholders affected by the conflict) 
bears the burden of proof of the resolution's conformity with the company's best interest 
(with the exceptions set out in the last line of Article 190(3) LSC).

 The Supreme Court pointed out that in this case there was indeed a conflict of interest 
between the defendant company and its general manager (in fact, the agreement grant-
ed her, as of 2012, a remuneration that doubled the remuneration she had been earning 
until then), who was also the sole director of the company. Moreover, the vote cast by 
the aforementioned general manager through Aysel was decisive for the passage of the 
resolution.

 Consequently, since, based on the above, the contest was lodged claiming harm to the 
company's best interest, it was up to the defendant to prove that the remuneration was 
set in accordance with the best interest of the company. And in this regard, it should be 
borne in mind that the aforementioned judgment understands that, in accordance with 
the provisions of Article 204(1) LSC, this harm also occurs, for the purposes of Article 190(3) 
of the same Act, when the resolution, although it does not harm the company's assets, is 
imposed in an abusive manner by the majority (this being understood to occur when the 
resolution does not respond to a reasonable need of the company and is adopted by the 
majority in its own interest and to the detriment of the other shareholders).


