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A
s is already known, on 14 July 2021 
the Constitutional Court deliv-
ered a judgement nullifying cer-
tain provisions of RDL 463/2020, 
which declared the (first) state of 

alarm to manage the health crisis caused by 
COVID-19.

In particular, the following parts were declared 
null and unconstitutional: (i) sections 1, 3 and 5 
of Article 7 of RDL 463/20201, which -in short- 
strongly limited the freedom of movement of in-
dividuals; and (ii) section 6 of Article 10, which 

1 Also, the terms “amend extend or” of Section 6 of Article 10 were declared null, which does not highlight the 
significance of the rest of the decision, at least not for the purposes of this short memo.

authorised the Ministry of Health to amend or 
extend the measures limiting commercial activ-
ity (and comparably, for these purposes) estab-
lished in said rule.

We have analysed the legal basis of the judge-
ment and its general scope in another docu-
ment. In this document, we do not revisit that 
analysis, but rather attempt to provide an in-
itial assessment of its impact in the specific 
context of possible financial liability of the 
Administration. Nor is it a detailed analysis of 
this possibility, whose course (and difficulties) 

The Judgement of the Constitutional Court of 14 July 2021  
attempts to modulate its consequences  
on possible claims of financial liability.  
We analyse how and the effects in this memo.
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have been written on at length already; rather, 
we attempt to assess if this judgement opens or 
closes the possibility of this type of claim. 

It is evident that the matter of possible finan-
cial liability that could arise from the unconsti-
tutionality of RDL 463/2020 has influenced the 
drafting of the judgement. Along with the spe-
cific declaration that the judgement makes in 
this regard (where we stop), the insistence of the 
court in that the problem has been choosing the 
appropriate regulatory instrument (due to the 
insufficiency of the state of alarm to suspend 
rights) and the care it puts in saving the suita-
bility of the measures from a material perspec-
tive suggest that the CC has attempted to avert 
the risk of trigging myriad claims of financial 
liability.

This perception is confirmed with the modula-
tion of the effects of its judgement that the CC 
includes on this matter, when it clarifies that 
“as it concerns measures that citizens had the 
legal duty to withstand, the unconstitutionality 
considered in this Judgement is not an authori-
sation to base claims of financial liability of the 
public administrations, without prejudice to Art. 
3.2 of Organic Law 4/1981 of 1 June on states of 
alarm, emergency and siege”. 

It is a very unusual declaration, which shows to 
what extent he issue of possible financial liabili-
ty has played an essential role in its content. We 
are talking about a universal and total excep-
tion to Article 32 of Act 40/2015 on the Public 
Sector Legislation, which allows, under which 
allows, under certain circumstances, to claim fi-
nancial liability derived from the damages that 
are “a result of a legally binding rule declared 
unconstitutional”.

The intent of the judgement is clear. But regard-
ing the scope and effectiveness of its statement, 
it is worth making three assessments:

1. The first, is conceptual. The fact that the CC 
says that citizens had a legal duty of en-
during unconstitutional measures is a sig-
nificant cause for concern. It is an attempt 
to justify in this distinction between mate-
rial proportionality and the mere formal 
impropriety of the measures, but even still, 
it is disconcerting. Although this may only 
be a stopgap solution as a result of the sit-
uation created by the nullification of RDL 
463/2020, this kind of statement lies in a 
constitutional tradition beyond the case be-
ing ruled on. The naturalisation of the idea 
that citizens can on principle be required to 
endure (and to remain defenceless against) 
measures contrary to the Spanish Constitu-
tion would be terrible news for a healthy 
functioning of the Rule of Law. 

2. The second, is practical. The judgement 
does not prevent individuals from claiming 
financial liability for damages suffered as a 
result of the state of alarm, as recognised by 
Article 3.2 of Organic Law 4/1981, but only 
that the declaration of unconstitutionality 
is in and of itself enough authorisation to 
sustain this claim, that claims are exclusively 
sustained in the Judgement. It remains to 
be seen to what extend the ordinary courts 
consider that the declaration of unconsti-
tutionality contained in the judgement, 
used as support and not as a sole basis for 
a claim has an influence on the element of 
unlawfulness required so that the right to 
compensation is recognised.

3. The third, for discussion. It is legitimate to 
question to what point the declaration on 
financial liability included in the judgement 
is binding for the bodies of the ordinary 
jurisdiction. Although Article 5.1 of the Or-
ganic Act on the Judicial Branch proclaims 
that the rules of the judgements of the CC 
are legitimate, it does so in relation to the 
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interpretation of the provisions and consti-
tutional principles and not so much in re-
lation to a matter that -despite ultimately 
being based on Art. 106 of the SC- it more 
concerns ordinary legality. Deciding if the 
requirements are met for the existence of 

financial liability is an effort related to the 
specific case which is a task for the conten-
tious-administrative courts. It cannot be 
ruled out that the contentious-administra-
tive courts finds a way to modulate the ef-
fects of the sentence.


