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1. Introduction

 The Gamestop case, in which there was a 
squeeze-out in January 2021 on the New 
York Stock Exchange, a squeeze that led to 
an increase in share value in excess of 1700% 
before it depreciated, was partly the result 
of the behaviour massively followed by small 
investors subscribed to the Reddit.com forum 
r/wallstreetbets, which currently has more than 
ten million members. Many of these investors 
placed their orders to buy GameStop stock 
or stock options through the same broker, 
Robinhood Financial LLC, which was probably 
the first Fintech to massively attract clients 
on social networks with its zero-commission 
(commission-free) policy for routing stock 

orders. The business model of this Fintech was 
based on receiving third-party commissions 
by routing client orders to a wholesale broker 
or to a specific market. It also sold the data 
relating to trading orders to financial inter-
mediaries. In the first quarter of 2020, 70% 
of Robinhood’s profits - which totalled $130 
million in that period - derived from payments 
for order flow. In the second quarter, PFOF 
profits reached $180 million.

2. The problems posed by these practices from 
the point of view of investor protection and 
market integrity

 The receipt by an investment firm of com-
missions from third parties for sending to 
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these the orders it receives from its clients 
raises numerous questions under securities 
market rules and regulations. Although not 
expressly prohibited, it must comply with a 
set of principles and rules of conduct laid 
down in MiFID II and incorporated into the 
law of the EU’s Member States.

 Firstly, the rules on conflicts of interest (Article 
23 of MiFID II). Investment firms must have a 
policy for the prevention and management of 
conflicts of interest (Article 208 bis of the Se-
curities Market (Recast) Act). If an investment 
firm receives inducements or commissions for 
routing client orders, it is clear that it is in a 
situation of permanent conflict of interest as 
it may choose to route the order to the highest 
bidder instead of acting in accordance with 
the client’s best interest. As already indicated 
in Article 79 of the Securities Market Act of 
1988 in its original wording, “Any person or 
entity acting in a securities market, whether 
receiving or executing orders or advising on 
investments in securities, shall give absolute 
priority to the interest of his client”. With a 
less clear wording, Article 208 of the recast 
version (2015) states: “Investment firms shall 
act honestly, impartially and professionally, 
in the best interests of their clients, and shall 
observe, in particular, the principles set out 
in this paragraph and in paragraphs 3, 4, 5, 
6 and 7, when providing investment services 
and activities or, where appropriate, ancillary 
services to clients”. 

 This action could also result in a breach of 
the best execution principle set out in Article 
27(1) of MiFID II and in Article 221(1)(a) of 
the Securities Market (Recast) Act. (“Persons 
or entities that provide investment services 
and activities, when executing client orders, 
whether they provide this service independent-
ly or in conjunction with another, must: a) 
Take all sufficient steps to obtain the best 

possible result for their clients’ transactions, 
taking into account the price, costs, speed and 
likelihood of execution and settlement, size, 
nature of the transaction and any other rele-
vant element for the execution of the order.”). 
It should also be noted that where the retail 
investor has not given specific instructions 
regarding the execution of his order, “the 
best possible result shall be determined in 
terms of the total consideration, representing 
the price of the financial instrument and the 
costs related to execution, which shall include 
all expenses incurred by the client which are 
directly relating to the execution of the order, 
including execution venue fees, clearing and 
settlement fees and any other fees paid to 
third parties involved in the execution of the 
order” (Article 223(2)).

 Payments for order flow may also fail to re-
spect the rules on inducements incorporated 
into Spanish law in Article 220 quinquies: in 
no case shall an investment firm be deemed 
to fulfil the obligations of due care and trans-
parency and the conflicts of interest rules if 
it pays or is paid any fee or commission, or 
provides or is provided with any non-monetary 
benefit in connection with the provision of an 
investment service by a third party, except 
the client other than where the payment or 
benefit: (a) is designed to enhance the quality 
of the relevant service to the client; and (b) 
does not impair compliance with the invest-
ment firm’s duty to act honestly, fairly and 
professionally in accordance with the best 
interests of its clients. These payments or 
benefits must be clearly disclosed to the client 
in a manner that is comprehensive, accurate 
and understandable, prior to the provision 
of the investment service.

 In this connection, account must be taken 
of the intermediary’s duty to keep its clients 
adequately informed at all times by providing 
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them, for example, with information on order 
execution venues and all associated costs and 
expenses (Art. 209 of the Securities Market 
(Recast) Act).

 In Europe, a highly questionable practice has 
been detected in some investment firms that 
receive commissions for routing certain orders 
to an execution venue: the firm presents its 
clients with a list of execution venues and asks 
them to choose a specific venue to execute the 
order. The venues that pay commissions to the 
firm appear prominently on the list, so that the 
order is apparently executed in accordance 
with the instructions received by the client 
and is therefore outside the firm’s obligation 
to respect the best execution principle.

 Spanish law, more clearly than MiFID II, prohib-
its the receipt of commissions or inducements 
for routing client orders to a specific trading 
or execution venue in breach of the rules on 
conflicts of interest or inducements (Article 
221 bis of the Securities Market (Recast) Act). 
Note that the prohibition - or the exceptions 
to it - refer to the routing of client orders to a 
trading or execution venue, i.e. a regulated 
market, multilateral trading facility or organ-
ised trading facility, which are the trading 
venues referred to in MiFID II. In addition, there 
is such a thing as a systematic internaliser, 
which does not have the legal category of a 
trading venue and is therefore not subject to 
this specific prohibition.

 In the case of commissions paid by wholesal-
ers to Fintechs for routing the orders these 
receive from their clients, the latter obtain 
valuable information on these retail orders 
before other market participants, which does 
not happen in the case of regulated markets 
or multilateral trading facilities, since they 
have to make public the purchase and sale 
prices of the securities traded on them. This 

competitive advantage of the wholesaler, 
having as it does a large amount of data 
on the orders placed by clients, may lead 
to it benefitting unlawfully, insofar as it has 
information before its competitors. And thus, 
it may be manipulating the market to the 
extent that it undermines the principle of 
transparency and price discovery, especial-
ly when these practices are not effectively  
made public.

3. ESMA’s position

 The European Securities and Markets Authority 
(ESMA), in response to the detection of these 
practices in the EU, published a statement on 
21 July in which it warns of the risks arising 
from the zero-commission policy and pay-
ments for order flow. The European supervisor 
understands that the receipt of PFOF could 
violate several obligations that MiFID II im-
poses on investment firms, obligations that 
seek to ensure that financial intermediaries 
act in their clients’ best interest when exe-
cuting the orders they receive from them. 
Given the problems posed by this practice 
from an investor protection point of view, 
ESMA considers that it is highly unlikely, in 
most cases, that the receipt of PFOF would 
be compatible with the rules set out in MiFID 
II and its implementing regulation.

 In this statement, ESMA calls on National 
Competent Authorities (NCAs) to prioritise in 
their supervisory activities for 2021 or early 
2022, the supervision of PFOF, especially in 
Member States where this practice has been 
observed, to assess its impact on compli-
ance with the best execution principle, the 
management of conflicts of interest and the 
inducements regime, so that firms receiving 
PFOF are in a position to demonstrate that 
they achieve the best possible result in re-
spect of the instructions they receive from 
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Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or  

recommendation.

retail clients when executing the orders they 
receive from them, taking also into account, 
where relevant, the cross-border activity of the 
investment firm. The UK’s Financial Conduct 

Authority, in view of the problems posed by 
PFOF, considered in 2019 that the best solution 
was for intermediaries to refrain from such  
practices. 
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