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1. The relativity of delocalisation

 The metaverse is a virtual world detached 
from any territorial reality. Transactions and 
other actions in general take place in the 
metaverse in a reality that is supposed to 
run parallel to the real world. Therefore, it 
is usually provided that disputes should be 
resolved in accordance with internal dispute 
resolution rules seeking an amicable set-
tlement. However, where this system is not 
sufficient, either because it is impossible to 
reach an agreement, or because, once an 
agreement has been reached, there is no vol-
untary compliance and the metaverse lacks 
coercive enforcement measures - which are 
only available to states -, it is the national 

courts and, where appropriate, arbitration 
tribunals that are called upon to resolve 
these disputes, which end up being settled 
in the real world.

 The problem, or one of the possible problems, 
arises in relation to the structure of the proce-
dures - who to sue - and the law applicable to 
dispute resolutions. The first question arises 
especially as a consequence of the peculiar 
nature of decentralised autonomous organ-
isations (DAOs) and of acting in the virtual 
world - in the metaverse - through avatars 
that are not always easy to identify with a 
person in the real world. Secondly, because 
traditional dispute resolution rules locate a 
legal relationship in a given state in order to 
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apply its law and, in doing so, use connec-
tions that necessarily imply a territorial link 
(habitual residence, place of harm, place of 
performance of an obligation). It is true that 
the internet has already put many of these 
connections to the test and that case law has 
been able to adapt them to a delocalised 
reality, but the metaverse makes it necessary 
to continue analysing them.

 On the other hand, and perhaps as a pre-
liminary question, we can also ask ourselves 
what rules of “public” conduct are acceptable 
in the metaverse: are racist, xenophobic or 
discriminatory opinions or abusive behaviour 
permissible in it? If the answer is no, what 
legal system sets the parameters for their 
assessment?. 

 Some aspects of these questions are dealt 
with below, not with the intention of giving 
them an answer which is far from obvious 
today, but merely to illustrate some of the 
points where reflection is most necessary.

2. Who regulates behaviour in the metaverse?

 Meta’s metaverse received a complaint of 
sexual harassment within Horizon Worlds, a 
virtual world available in the United States 
and Canada. One of the users claimed 
that her avatar was allegedly touched in 
a non-consensual manner by another user 
and that other avatars were present and  
supportive of this behaviour.

 This is just one example of the situations 
that can arise in the metaverse, and it 
begs the question posed in this section: is 
it necessary to regulate behaviour in the 
metaverse, beyond the limits set by the par-
ticipants themselves when they create them 
or decide their policies? A global agreement 
on this question may be considered as de-
sirable as it is unlikely. In its absence, it is 

state parameters that apply to these situa- 
tions.

 Let us imagine a scenario where an av-
atar in the metaverse issues views in the 
metaverse that may be considered “humor-
ous” with respect to certain religious beliefs, 
but which those who hold them consider 
degrading. Should authorities intervene to 
prevent such behaviour from continuing? If 
so, which authorities? Those that do so will 
apply their own parameters for weighing 
up rights to an issue such as this - where 
fundamental rights are at stake - so that 
actions which from one perspective may be 
seen as censorship, from other persepctives 
will be no more than a manifestation of the  
protection of religious freedom.

	 The	problem	is	no	different	from	the	one	that	
arises in the real world, but the de localisa-
tion of the metaverse makes it more relevant  
(as it is on the internet, in general). The answer, 
at present, is not a global one: from a pub-
lic-legal perspective, insofar as the metaverse 
in which such conduct takes place may have 
some link with the territory of a state - which 
is generally the case if users in that state can 
acquire their tokens - the authorities of that 
state could intervene, for example by limit-
ing access from its territory to the metaverse 
or even by imposing sanctions (who should 
be sanctioned is another point that is also 
doubtful, at least in certain metaverses). A 
different	question	is	what	kind	of	measures	
to	adopt,	what	their	practical	effectiveness	
would be from a technical point of view and 
what real possibilities would exist outside  
the state issuing them to enforce them.

3. An example of non-contractual liability: 
acts of denigration in the metaverse

 In addition to the issues of a public law di-
mension - referred to in the previous section 
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- it is possible that actions in the metaverse 
may give rise to private law claims. Some 
have already arisen in relation to intellec-
tual property rights, but these are not the 
only possible ones. Consider, for example, 
a case in which one of the avatars makes 
statements about the commercial relations 
of a third party (avatar or not) that are ca-
pable of undermining its credit in the market 
and that are not accurate, true or relevant 
(within the meaning of Article 9 of the Span-
ish Unfair Competition Act). A person who 
considers himself harmed by such statements 
decides to bring a claim in the real world 
and, in attempting to do so, encounters some  
practical and legal unknowns.

 Among the former is a very basic one: some 
of the existing metaverses do not require the 
identification of the avatar with a person in 
the real world. This is, for example, the case 
with Decentraland, where token acquirers 
are associated with a wallet but not with 
an individual, and although it would not 
be technically impossible to trace the token 
back to the individual, it would be a costly 
task and would raise other legal issues (e.g. 
data protection). The first problem is there-
fore, in some cases, the identification of the 
defendant (and all the difficulties associat-
ed with it: where to sue, how to serve, etc.). 
This lack of identification is not a condition 
of the metaverse; in fact, in other existing 
metaverses, traceability is simpler. It will 
be up to the market to decide what degree 
of uncertainty each of the modalities gen-
erates and how it values that uncertain-
ty, but it is certainly not positive for those 
metaverses that aim to provide more than  
entertainment. 

 Alongside the above, the question may also 
arise as to whether it is possible to sue “the 
metaverse itself” that allows such behav-
iours(in the same way that it is possible  

to sue the host of certain data). The ques-
tion then becomes “who” is “behind” the 
metaverse. In decentralised models, suing 
those who manage the platform that hosts 
the metaverse does not pose any difficulties 
other than those already known so far. The 
main uncertainty is posed by decentralised 
autonomous organisations (DAOs).

•• The nature of decentralised autono- 
mous organisations (DAOs)

 In contrast to centrally managed meta- 
verses, some of them adopt the de-
centralised autonomous organisation 
model, governed by programmed rules 
within a smart contract. Those who wish 
to participate in decision-making with-
in one of these organisations can only 
do so by acquiring a token. Any modi-
fication of its operating rules or deci-
sion-making is decided by a vote of the 
tokenholders. The idea - as opposed to 
centralised metaverses - is that deci-
sion-making is a democratic process in 
which the users themselves control their 
interaction and the policies and rules 
that govern it. An example of this model  
is Decentraland.

 Decentralised autonomous organisa-
tions lack legal personality, which, in 
the context we are dealing with here, 
generates certain uncertainties that may 
lead us to consider the model - attractive 
from other points of view - excessive-
ly risky if we take into account that a 
possible demand for liability - which 
would otherwise target the organisa-
tion - may potentially occur vis-à-vis its 
users, since it is the latter who, with their 
vote, decide the limits within which the 
metaverse moves. The issue is, of course, 
debatable, but precisely for this reason 
it generates legal uncertainty and has 
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led to questioning the interest that the 
model may present for companies or 
individuals who are aware of the risk 
it may pose to their assets.

 Aware of these limitations, some law-
makers are beginning to address them. 
Thus, for example, in Wyoming, the law 
known as the Wyoming Decentralized 
Autonomous Organisation Supplement 
allows a decentralised autonomous 
organisation to be incorporated as a 
limited liability company as long as it 
meets certain requirements for this type 
of company, and some have already 
made use of this possibility (DAO Blocks, 
LLC, was apparently the first).

 In this situation, a decentralised auton-
omous organisation incorporated in 
Wyoming as a limited liability company 
could be sued in Spain, if the conditions 
for conferring jurisdiction on our courts 
were met, provided that we recognised 
it as such a company (on this point the 
question would present no different 
problems to those of recognising any 
other company). 

 Apart from these still exceptional cases, 
i.e. as long as, as is the case in most 
legislations, legal personality cannot be 
assigned to decentralised autonomous 
organisations, the uncertainty remains 
and, from a practical point of view, one 
could attempt to resolve it, for example, 
by suing the manager of the platform 
that hosts the metaverse (in the case 
of Decentraland, the foundation that 
supports it).

•• Which law decides whether there has 
been an act of unfair competition and 
whether the harm caused must be com-
pensated?

 In Spanish law, the law applicable to a 
non-contractual liability claim for unfair 
competition is, according to Article 6(1) 
of Regulation (EC) No 864/2007 of the 
European Parliament and of the Council 
of 11 July 2007 on the law applicable to 
non-contractual obligations (Rome II), 
“[t]he law applicable to a non-contrac-
tual obligation arising out of an act of 
unfair competition shall be the law of 
the country where competitive relations 
or the collective interests of consumers 
are, or are likely to be, affected”.

 The identification of the affected market 
can be complex: if the denigrating acts 
relate to a commercial activity taking 
place in the real world, it will be neces-
sary to identify the territory that may 
be affected (the territory from which 
the metaverse can be accessed - from 
which tokens can be purchased - and in 
which, in addition, the claimant carries 
out commercial activities that may be 
adversely affected as a result of the den-
igrating statements). If more than one 
state is affected, the law of each state 
would have to be applied in relation to 
the harm suffered in its territory. 

 If, on the other hand, the “denigrat-
ed” activity takes place entirely in the 
metaverse, the question may be more 
complex, since the rule obliges us to local-
ise the harm in one (or several) state(s). 
One possible answer would be to locate 
the monetary consequences in the real 
world of an activity carried out entirely 
in the metaverse and to consider that 
this is the place of the affected market, 
provided, however, that the metaverse 
“targets” this market (again because 
it is possible to acquire tokens from 
there). However, this response has dis-
advantages that will have to be assessed  
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(where,	in	the	real	world,	the	profits	of	
the metaverse are passed on may be 
completely random and, consequently, 
unpredictable for the person claiming 
to be the victim of the harm; the place 
where	the	profits	are	earned	is	not	the	

place where the activity is carried out, 
etc.) and which once again highlight 
the legal uncertainties that will have to 
be addressed if the metaverse consoli-
dates itself as a manner of acting in the  
market and in social life.


