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1. Case under review

 Recently, in its formal binding answer to a 
taxpayer’s query, V0486-22 of 10 March, the 
Directorate-General for Taxation (“DGT”) 
analysed the value-added taxation of sales 
of illustrations transformed using Photoshop 
(transformation of photographs to produce 
unique pieces) by a natural person. However, 
it should be noted that the subject matter 
of such sales is not the illustrations them-
selves, but the non-fungible tokens associat-
ed with them that certify their authenticity, 
i.e. NFTs that grant the purchaser rights of 
use, but in no case the rights underlying 
ownership of the work —the illustrations—.  

In the case analysed, the sale of these tokens 
is carried out by means of an online auction 
through the appropriate platforms, in such 
a way that they manage the sale without 
providing the seller with the identity of the 
buyers, since the transaction is carried out 
through nicks, i.e. aliases or nicknames that 
the buyers adopt to carry out their transac-
tions on the network.

2. NFTs or non-fungible tokens

 In its answer, the DGT takes on board the 
definition of non-fungible tokens as digital 
certificates of authenticity which, through 
blockchain technology, are linked to a single 
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digital file. Therefore, given their non-fungi-
ble nature, NFTs act as unique digital assets 
that cannot be exchanged with each other, 
since no two are identical, and what under-
lies the same can be anything that can be 
represented digitally, such as an image, a 
graphic, a video, music or any other digital 
content, even works of art, as in the case in 
question.

 As for the process of creating NFTs, it seems 
that, once the relevant digital file (image 
or video, for example) has been generat-
ed, it is uploaded to a platform where the 
generation of these tokens takes place by 
means of blockchain technology. In this way, 
a distinction seems to be drawn between 
two digital assets; on the one hand, the 
underlying digital file and, on the other, 
the non-fungible token or NFT, which would 
represent the ownership of the underlying 
digital file and which, precisely, is the subject 
matter of the transfer carried out through 
the appropriate digital platforms.

3. The role of the intermediary digital plat-
form

 In this context, the DGT starts off by ana-
lysing who is supplying the digital good or 
service in question, which requires ascertain-
ing whether the network operator manag-
ing the auction is acting on behalf of the 
enquirer or on its own behalf. In this respect,  
the DGT states the following:

— If the intermediary platform acts on 
its own behalf, in the case of supplies 
of goods, it should be understood that 
there are two supplies of goods, i.e., one 
from the principal to the commission 
agent and one from the commission 
agent to the customer. In the case of 
supply of services, with the commis-
sion agent acting on its own behalf, the  

latter is deemed to receive and supply 
the relevant services.

— Conversely, if the intermediary acts 
on behalf of another and not on its 
own behalf, there would only be one 
supply of goods or one supply of ser-
vices directly from the principal —in 
our case, the enquirer— to the end  
customer.

 For this purpose, in order to determine in 
each case whether the intermediary is acting 
on its own behalf or on behalf of another, 
the terms of the contract between the par-
ties must be analysed, taking into account, 
among other circumstances, who bears the 
risk of loss in the event of non-payment by 
the buyer, who assumes liability in the event 
of malfunctioning of the digital product 
or who fixes the final price of the digital 
product paid by the customer.

 In the specific case analysed in the query, 
the fact that the intermediary platform is 
not able to provide the specific identity 
of the buyer to the enquirer seems to in-
dicate that in its intermediation role it is 
only acting on behalf of another and not 
on its own behalf, so that the transaction 
in question seems to be between the en-
quirer and the buyer of the relevant digital 
good or service and that the transaction 
should be invoiced by the enquirer itself  
to the buyer of the NFT. 

4. Characterisation of the transaction as a 
supply of services

 The DGT, on the basis of the above assump-
tions, analyses whether, for value added tax 
purposes, the transfer of digital certificates 
of authenticity (the NFTs) is to be consid-
ered a supply of goods or, on the contrary, 
a supply of services.
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	 In	this	respect,	and	after	recalling	both	the	
definition	of	supply	of	goods	provided	by	
Act 37/1992 and Directive 2006/112, as well 
as the interpretation of said concept by the 
Court of Justice of the European Union, the 
DGT mentions that there is still no ruling by 
the	said	court	on	the	nature	to	be	attributed	
to NFTs, unlike what happens with crypto-
currencies.	However,	the	DGT	considers,	first	
of all, that the nature of cryptocurrencies 
and non-fungible tokens cannot be likened, 
since	the	 latter	are	not	currency	and	can-
not be treated as fungible goods. Moreover, 
in the DG’s view, the sale of the tokens in 
question would not qualify as a supply of 
goods because, in such cases, the subject 
matter of the transaction appears to be 
the	digital	certificate	of	authenticity	itself,	
which represents the NFT, without physical 
delivery	of	the	image	file	or	the	digital	file	 
linked thereto.

 Having ruled out the classification of the 
transactions analysed as supplies of goods, 
the	DGT	analyses	their	classification	as	sup-
plies of services, in this case, digital services. 
In	this	 regard,	the	DGT	first	of	all	 looks	at	
what it is provided on electronically supplied 
services in Article 69(3)(4) of Act 37/1992 (a 
definition	that	transposes	Annex	II	to	Directive	
2006/112, which provides a non-exhaustive 
list of electronic services), as well as at the 
concept of such services also provided in Ar-
ticle 7 of Council Regulation 282/2011 of 15 
March laying down implementing measures 
for Directive 2006/112. In addition, several 
formal binding answers of the DGT to tax-
payer queries are also invoked in which cases 
such as that of a sculptor providing digital 
modelling services were analysed.

 In view of the foregoing, the DGT assumes 
that in the case under analysis there is no 
commission of the work by the customer 
involving	the	personalisation	of	a	specific	 

design or photograph. On the contrary, they 
are photographs transformed by the artist 
using a computer programme which, due 
to the blockchain technology used, become 
unique and non-fungible digital goods, since 
there is no other identical digital asset. 
Taking this into account, and the subject  
matter of the transfer being the digital 
certificate of authenticity represented by 
the	NFT	and	not	the	digital	file	of	the	pho-
tograph itself, the DGT concludes that, in 
this case, the so-called digital art servic-
es which take the form of the sale of the 
NFT must be classified as electronically 
supplied services which, if they are deemed 
to be performed in the territory where the 
tax applies, must be taxed at the general  
rate of 21%.

5. Place of supply of services

 Finally, the formal binding answer analy-
ses the place where such electronically 
supplied services are to be considered as 
performed on the assumption that the NFT 
buyers are not employers or self-employed 
professionals acting as such, but are end  
consumers. 

 In this respect, the DGT refers both to the 
localisation rules laid down for electronic, 
telecommunications and radio and televi-
sion broadcasting services in Article 70(1)
(4) and (8) of Act 37/1992 and the provisions 
of Article 73 of that law in relation to how 
to apply the maximum limit or threshold of 
ten thousand euros which allows taxation 
at source to be maintained - a limit which 
from 1 July 2021 includes not only electroni-
cally supplied services, telecommunications 
and broadcasting under the conditions set 
out in Article 70(1)(4) and (8) of the Act, 
but also intra-Community distance sales 
of goods under Article 68(3)(a) and (b) of  
Act 37/1992.
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 Applying these provisions to the factual situ-
ation analysed in the formal binding answer, 
the DGT concludes the following:

— For the purposes of making the servic-
es supplied by the enquirer liable to  
value added tax, the quantitative thresh-
old of €10,000 - excluding value added 
tax - operates on an annual basis at the 
Community level (recipients established 
in Member States other than the terri-
tory in which the tax applies), by refer-
ence to the preceding calendar year or 
the current year, until that threshold is  
exceeded.

— On the other hand, to the extent that 
the supplier of the electronic service is 
established in the territory where the tax 
applies and the recipients of the service 
do not have the status of employer or pro-
fessional and are established or have their 
domicile or habitual residence in a Mem-
ber State of the European Union, those 
services - unless the limit of ten thousand 
euros provided for in Article 70(1)(8) is not 
exceeded - are deemed to be provided in 
each Member State of residence of the 
end consumer, with the taxpayer being 

obliged to pay tax in each of those Mem-
ber States.

— Finally, the DGT points out that, both in 
cases where it is decided not to apply 
the aforementioned threshold and in 
cases where the threshold is exceeded, the 
general rule of taxation at destination 
will apply, and in both cases the service 
supplier may choose to register under 
the EU scheme provided for in Section 
3 of Chapter XI of Title IX of the Value 
Added Tax Act (one-stop shop system, 
form 369). Otherwise, it must register 
and pay value added tax in each of the 
Member States in which the services are 
deemed to be electronically supplied.

— Furthermore, it should be added that, in 
cases where the recipient of the services is 
domiciled in a third country, such provision 
of services will not be subject to value 
added	tax,	unless	the	rule	of	effective	use	
of Article 70(2) of Act 37/1992 is appli-
cable. In this regard, it should be noted 
that the DGT has been interpreting this 
rule broadly in the light of the Judgment 
of the Court of Justice of the European 
Union of 19 February 2009 (Case C-1/08).
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