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Recently published data testify to the un-
disputed economic weight and enormous 
business prospects of current and future 
metaverses built on decentralised blockchain 
technology.

What is a metaverse?

“
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 Metaverses

 A metaverse is essentially a 3D virtual world, 
an infrastructure channelled through a 
smart network that, by means of an artificial 
intelligence (AI) system, recaptures and gen-
erates real-time data from each connected 
user. The concept is nothing new, as a num-
ber of such metaverses have been around for 
some time, mainly in the video game indus-
try. However, thanks to the recent boom in 
different technologies, they are generating 
great expectations of being able to offer as 
many or more opportunities than the real 
physical world in different areas of daily 
life, such as entertainment, business de-
velopment or in the way we relate to other 
people. Analysts of the construct postulate 
that, in its highest degree of development 
(probably the fully immersive metaverse 
that Mark Zuckerberg promises to build), 
the metaverse is an alternate reality that 
offers the possibility of replacing the natural 
reality with an alternative one on demand, 
“the creation of virtual society states under 
a private sphere based on a cryptographic  
economic system” (J. A. Nisa Ávila). 

 From a legal point of view, a metaverse is 
a network infrastructure that operates in 
respect of its content as a platform, with a 
centralised domain structure and a user-pro-
vider relationship. 

 Characteristics  
of metaverses

 There are multiple metaverses of various 
types and complexities, most of which share  
several basic attributes: 

— They are persistent: they run continuous-
ly whether or not people are connected 
to them and simulate the temporal laws 
of the real world, e.g. it is not possible  
to undo actions.

— They allow access through virtual reality 
devices, which offer a wider range of 
options for interaction between peo- 
ple.

— Each user has an associated avatar, which 
is the graphical representation of the 
user’s virtual identity.

 But what really marks their legal complex-
ity is the structure of the organisation that 
supports them, differentiating between the  
following:

— Centralised: a single company manages 
all aspects of the metaverse; it owns all 
user-generated data and controls any 
type of economic exchange that takes 
place within it. This type includes all 
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"An avatar is the  
graphical representation  
of a user’s virtual  
identity"

video game platforms that have been 
operating for years, such as Roblox,  
Minecraft or Fortnite.

— Open: these are understood as those 
in which, instead of a single company 
centrally controlling all data and op-
erations, several functions are decen-
tralised through the use of blockchain 
technology. Here we can highlight the 
following characteristics: 

• • They have a digital identity system 
that uniquely identifies each user 
(without the need to reveal their 
identity in the real world) through 
a digital wallet and an inventory of 
digital properties associated with 
this digital wallet through non-fun-
gible tokens (NFTs). 

• • They involve a digital economy sys-
tem, usually supported by its own 
token or cryptocurrency, which is 
used to buy and sell goods and  
services in the virtual world. 

• • The governance of the virtual world 
is governed by a decentralised 
autonomous organisation (DAO) 
where the users themselves demo-
cratically update the policies that 

determine the behaviour and rules 
of the metaverse.

 A number of metaverses are currently 
being developed that are adopting a 
more open philosophy, including Decen-
traland, which we will describe in more 
detail in the following sections. 

 What is an avatar?

 As mentioned above, an avatar is the graph-
ical representation of a user’s virtual identity.

 An avatar is only present in the metaverse 
when the controlling user is logged in and 
therefore disappears as soon as the user  
logs out. 

 The avatar can be controlled by various 
types of basic controllers (such as a key-
board, mouse or controller) that allow lim-
ited control, or by virtual reality goggles, 
which, thanks to a set of integrated cameras 
and sensors, enable the avatar to mimic all 
the movements and gestures that the user 
makes in the real world. 

 The difference between the concept of an 
‘avatar’ and that of a ‘video game charac-
ter’ is blurred, with the understanding that,  
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to be considered an avatar, the latter must 
offer the user options for customising its 
appearance with a certain degree of free-
dom so that he or she can create a unique 
appearance in the virtual world. Sometimes, 
by reading a normal photo, it automatically 
creates a 3D graphic representation similar 
to the individual in the image; alternatively, 
there are options for the user to design his 
or her own fictitious representation using a 
programme designed for this purpose. 

 In the near future, avatars might well become 
advanced “artificial intelligence agents”. 
Today this development has not yet been 
achieved, so it is not necessary to analyse 
at this point how human management and 
autonomous management of avatars as 
robots interrelate, with the remarkable sig-
nificance that this option announces for the 
legal world.

 What is a DAO  
and how does it relate 
to the metaverse?

 A decentralised autonomous organisation 
(DAO) is a type of organisation that follows 
programmed rules within a smart contract. 
According to M.ª Sagrario Navarro Lérida, it 
is an organisation whose articles of associa-
tion or by-laws are formalised and encoded 
using a blockchain, whose code can only be 
altered if a predetermined number of the 
organisation’s shareholders (tokenholders) 
vote in favour of it.

 Anyone wishing to participate in decision- 
-making can do so only by acquiring the to-
ken or cryptocurrency that governs the or-
ganisation. 



9

"In the near future,  
avatars might well become  
advanced “artificial 
intelligence agents"

 There is (so it is said) no control over who 
enters or leaves the voting community in 
this type of organisation, as it is constantly 
changing depending on whether there are 
users buying or selling their tokens. 

 At the launch of the decentralised autono-
mous organisation, the tokenholders deter-
mine the users who will be part of the man-
agement committee. Once its members have 
been elected on the basis of those who re-
ceive the support of the highest number of to-
kens, this committee will determine the new 
matters to be voted on at successive govern-
ance meetings. 

 All proposals, votes cast and final results 
are recorded on the blockchain and are thus 
transparently accessible to everyone. 

 A number of community projects are emerg-
ing in the metaverse that use this govern-
ance model, as opposed to other types of 
metaverse that are owned by a single com-
pany. 

 The vision they aspire to is to provide an open 
and democratic metaverse where the users 
themselves have the ability to control the 
rules of interaction, policies and norms that 
govern the virtual world. 

 It is possible for tokens to be held as titles 
of ownership in the metaverse, but also as 
“equity securities” in the decentralised au-
tonomous organisation that governs the 
metaverse.

 An open  
metaverse model:  
Decentraland

 One of the most promising metaverses to 
date is Decentraland. 

 Decentraland is an open virtual world that al-
lows its users to create their own virtual world 
or explore those of other users.

 This world is divided into approximately 
ninety thousand plots, each represented by 
a LAND token (a non-fungible token repre-
senting digital land ownership). 

 In addition, it has the MANA token, which is 
used as the digital currency of the metaverse, 
being the only valid means of payment for the 
purchase of land, as well as being able to be 
used for the purchase of digital goods and 
services in the metaverse. 
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 Both MANA and LAND tokens have a sec-
ond function as governance tokens, giving 
their owners the right to participate in de-
cision-making on the development of the 
metaverse itself through the decentralised 
autonomous organisation of Decentraland.

 Decentraland has its own digital market-
place, where all kinds of digital assets are 
traded, including the sale of lots of land, 
some of which have been transferred for 
more than a million euros.

 The MANA token is traded on major cryp-
tocurrency exchange platforms, and has 
reached a market capitalisation of nine  
billion euros in 2021.

 Metaverses  
and the real world 

One has to be careful with the use of the word 
metaverse, which with inflationary enthusi-
asm is found even in serious media. There 
are infrastructures, pure platforms, which 
are nothing more than simple marketplaces 
for trading and dealing in non-tokenised re-
al-world assets in the real world, no matter 
how blockchain-based, even with payment in 
cryptocurrencies. These platforms (e.g. cloth-
ing stores with real-world products offered 
in the so-called metaverse) have no peculi-
arities in law. The legal “agents” operate in 
the real world and their disputes are settled  
here. 

In a higher degree of autonomous metaverse 
(“parallel to the real world” [sic]), we can find 
real-world “agents” operating from the real 
world on tokenised metaverse assets - and 
not necessarily by means of cryptocurren-
cies; take for instance the American NBA 
tokens that are bought with legal tender. 
Legal disputes also arise and are resolved 
here in the real world, in its courts of law and 
arbitration tribunals, as can be concluded by 
reading Decentraland’s General Terms. Note 
that, as an example, this is what happens 
with the advertising of cryptoassets referred 
to in the rules instrument Circular 1/2022 of 
the Spanish Securities Market Authority, 
which is managed and regulated in the real 
world, even if the advertising takes place in 
the metaverse. On the other hand, there is 
nothing to prevent real-world agents from 
litigating in the metaverse under dispute res-
olution rules prescribed in the metaverse, not 
only to settle disputes relating to token trad-
ing, but also to manage corporate disputes 
arising within the relevant decentralised au-
tonomous organisation. But in the long run, 
this virtual internalisation of a real conflict 
will eventually break down as impractica-
ble, especially if conflict resolutions in the 
metaverse are then intended to be enforce-
able or recognised in the real world, which 
can only be decided according to state or 
conventional rules in the real world.

The possibility of autonomous virtual 
universes that do not communicate with 
the real world, where advanced artificial  
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intelligence avatars-tokens-agents trans-
act and dispute according to the rules of 
the metaverse, is still a thing of the future. 
For the time being, it is not possible to im-
agine a legal conflict in the metaverse that 
is not definitively exported to the real world, 
because so far the intelligent agents in the 
metaverse are still agents of the real world, 
natural and legal persons of our human 

universe who “operate” through non-legal-
ly responsible or liable vicarious agents 
(robots, avatars). Only when we arrive at 
a fantasy universe in which artificial intel-
ligence agents can make independent de-
cisions not controlled by human operators 
will the dream (the current lie) of universes 
free of constrictions, human rules and states 
be realised.
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The employment contract can be linked to 
the creation and development of the meta-
verse, it can involve providing services from 
the real world, but in the Metaverse, and 
even in the most sophisticated form it can 
be performed entirely, even from its creation, 
in the metaverse.

Employment  
“by reason of”, “for” and “in” the metaverse

“
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  Employment “by reason 
of” the metaverse:  
technological jobs  
in the real world

 The possibilities for jobs directly or indirectly 
related to the metaverse are numerous. Each 
metaverse requires a structure and infrastruc-
ture that operates from the real world and 
needs qualified personnel for its creation, 
development and maintenance. The techno-
logical profile stands out in all recruitments 
related to the metaverse world, although it 
is not the only one.

 The employment relationship established  
between the recruiter and the person pro-
viding services to organise the operation  
of the metaverse does not, in principle, entail 
any particularities beyond the difficulties 
that may arise according to the nature of 
the recruiting company, the provision of ser-
vices on a self-employed or salaried basis 
and, more importantly, the submission to the 
employment legislation of one country or 
another by virtue of the hiring being carried 
out. In this sense, it is a service that, as a gen-
eral rule, does not require physical presence, 
so that the hiring and performance of work 
may take place in different countries and 
under different legislations. A clear example 
of remote work which, if it were covered by 
Spanish employment legislation (applicable 
to work performed by Spanish workers hired 

in Spain in the service of Spanish companies 
abroad, without prejudice to public policy 
rules applicable at the workplace, ex Arti-
cle 1.(4) of the Workers’ Statute Act), would 
make it compulsory to take into account the 
general employment rules and, specifically, 
those on teleworking (Act 10/2021, 9 July, 
BOE, 10) and, where appropriate, on digital 
platforms (Act 12/2021, 28 September, BOE, 
29). Furthermore, the application of European 
and international employment legislation 
would be imposed, also admitting that the 
relationship could arise and be performed 
under the legislation of any other country. 

 Numerous vicissitudes may arise in the per-
formance, although it will be difficult to resist 
any employment rules applicable to such a 
conflict. Thus, in matters of social security 
or taxation, the rules of the country whose 
legislation is applicable will be considered 
and, where appropriate, the bilateral or 
multilateral treaties or conventions that 
normally assume, in matters of social pro-
tection, both reciprocity in benefits and the  
totalisation of contributions.

 However, some problems may arise if, for ex-
ample, the company that intends to develop 
its services wholly or partially in the metaverse 
includes tokens or NFTs in the remuneration 
as consideration for the worker. If Spanish 
employment law were to be imposed, Arti-
cle 26(1) of the Workers’ Statute Act (LET) 
requires that the salary be paid “in cash or 
in kind”, although the latter may not exceed 
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thirty per cent of the worker’s salary and may 
not reduce the full amount “in cash” of the 
national minimum wage. In principle, and 
in the same way that the salary nature of 
other similar items such as stock options has 
been accepted, the tokens could, subject to 
the agreement of the parties, be included in 
the percentage provided for salary in kind. 
Their consideration as “cash” under the afore-
mentioned provision is more difficult. Firstly, 
because, in principle, it should be the legal 
tender of the appropriate country - the euro 
is the “single currency, within the national 
monetary system”, by virtue of Article 1 of Act 
46/1998 - and, secondly, in our case, the direct 
reference is to the national minimum wage, 
always calculated in euros. But we must not 
forget that there is “electronic money” (Act 
21/2011) as monetary value “stored by elec-
tronic or magnetic means that represents a 
claim on the issuer, which is issued on receipt 
of funds for the purpose of carrying out pay-
ment transactions”. And, yes, they are not 
tokens, but they could be.

 Employment  
“for” the metaverse:  
the employment  
contract in the real 
world developed  
in the virtual world

 Perhaps the greatest difficulty with regard to 
the qualification and organisation of employ-
ment relationships linked to the metaverse 
arises in the case of “hybrid” services, i.e. 
those which, under the umbrella of the real 
world, takes place in whole or in part in the vir-
tual world. This is the frequent scenario when  

referring to the metaverse: an experience 
that transcends the screen and operates sen-
sorially or otherwise through avatars. In fact, 
the projections described - hospitals in the 
metaverse, shops in the metaverse, law firms 
in the metaverse - are nothing more than 
“places” for the provision of a service that, 
devised in the real world with all its rules, is 
transferred to the virtual world through dif-
ferent mechanisms - sensory glasses or other 
devices (Oculus Quest, Project Cambria, Pro-
ject Aria and Nazaré) that include not only 
vision and sensation, but also 3D experiences 
or simple activity through an avatar, without 
any physical perception whatsoever.

 Another much simpler representation - which 
is the prevailing one at the moment - con-
ceives of the metaverse as a mere workplace, 
a new environment in which to work remotely 
and nothing more. A virtual office in which 
to hold meetings, present ideas, show re-
sults, etc., circumventing the limits that ge-
ographical and physical boundaries may 
involve. The main proposals are based on 
the creation of a work environment, regard-
less of where the physical person is located, 
to which their avatar will go, reproducing 
the physical appearance and activity of 
the worker in a digital space in which all the 
tools are available to carry out their tasks, 
not on a platform, but in a space which, be-
ing digital, reproduces the physical space 
to all intents and purposes. It thus refers 
to a “phygital” experience that describes 
the ubiquity of having an immediate phys-
ical environment to reach a virtual parallel 
world where spaces are moulded in the vir-
tual environment and the presence of the  
workers is guaranteed, even if physically the 
distance is great. The process of modelling 
the physical space in the virtual world by 
trying to differentiate between workplace 
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(physical space) and workspace (virtual en-
vironment) is known precisely as “rendering”. 
The metaverse is an advance in the con-
cept of workspace and, even if the physical 
space does not disappear, augmented reality 
can accompany us at all times and in all  
places.

 But when a virtual office - workshop, factory, 
commercial or professional establishment 
- is offered with all the means to develop 
the provision of services, the employment 
relationship will be governed by the terms 
that have been agreed in the real world. 
The virtual one is only a means to facilitate 
- improve, amplify, simplify - the services 
provided. A hospital in the metaverse has a 
global reach if it can “operate” on the patient 
through virtual reality. But both the patient 
and the health professional will be governed 
by pre-established rules in the real world, 

including employment rules. The terms of 
employment will be those agreed between 
the worker and the company, even when the  
work is carried out in the metaverse. 

 Here too, as in the previous case, there will 
be the aforementioned difficulty regarding 
the applicable law and, in this case, it will 
be exaggerated by the doubt regarding the 
applicable collective agreement. It will be 
difficult to find a collective agreement solu-
tion created exclusively for the metaverse, 
and the collective agreement specific to the 
sector (digital, virtual, platform, etc.) or, where 
appropriate, to the company, will have to 
be applied, unless in the future a collective 
agreement for employment relationships in 
the metaverse is imposed. 

 Nevertheless, and even when in this hybrid 
relationship the already known profile of the 
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"The latest reports  
on the subject predict that, 
by 2030, around 23.5 million 
jobs will use virtual reality 
and augmented reality"

system governing the real world prevails over 
the lack of knowledge of the one governing 
the virtual world of the metaverse, it is worth 
starting from an initial premise of interest. 
For the moment and in general, relationships 
in the metaverse are carried out through av-
atars. But identity is key in an employment 
relationship. In principle, behind an avatar 
there will be a worker. Depending on wheth-
er the immersion in the metaverse is more 
or less sensorial, the avatar will be able to 
perceive conduct that can alter its working 
environment. However, in order to measure 
and control the performance of the worker 
in the metaverse through his or her avatar, 
there must be a full guarantee in respect of 
this identity. It is no coincidence that, in the 
field of employment, a paid employment 
relationship requires the identification of 
a series of substantive requirements (volun-
tary nature, remuneration, work for another 
and dependence) to which must be added 
the intuitu personae nature of the service, 
so that if the worker is unable to carry out 
his or her work, he or she may be replaced 
by another, but the latter will be covered by 
a new employment contract and a different 
employment relationship to that of the person 
being replaced.

 The management of the avatar’s image and 
its actions in the employment context is an 
additional difficulty. Firstly, because it will 
have to be assessed whether the avatar is 
managed by the company or by the worker 
him/herself. It does not seem that the company 

should interfere in such a way as to control the 
image of the worker in the metaverse, but if, 
in the real world, a uniform or rules on dress 
and protocol are justified in the performance 
of certain professions, nothing would prevent 
the company from deciding to the same extent 
in the metaverse, not only by configuring the 
avatar’s clothing but also by configuring the 
avatar itself.

 From this point on, the problems can be of 
different dimensions and nature. Because 
the worker may not identify with his or her 
avatar, or may have a different avatar for 
each company for which he or she provides 
services, or the avatar may be “transferable” 
to all the companies for which he or she pro-
vides services, or the same avatar may include 
the services of several workers, or there may 
be several avatars representing the same 
person. As well as gender issues: do I have to 
identify myself as a woman in order to operate 
in the metaverse work environment? Because, 
perhaps, this is an opportunity to impose gen-
der mainstreaming, avoiding discrimination, 
abuses, gaps, by not knowing whether, behind 
the avatar, a man, a woman or a non-binary 
person is hidden. However, beyond this im-
portant issue, identity is extremely impor-
tant if the avatar is to be given responsibility 
for its employment rights and obligations. 
And if it is transferred to a worker, he or she 
must be identified in order to assess his or 
her ability, knowledge, activity, dedication, 
performance, etc. Impersonation by means of 
avatars represents a major problem for the 
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development of employment relationships  
in the metaverse. However, using the block-
chain to guarantee the individuality of an 
avatar could be a possible solution.

 At the same time, the enormous possibili-
ties for employment transactions between 
companies and workers in the metaverse 
are not hidden. Because the “control” of 
working time or work performance can be-
come “liquid”, providing services any time 
and any way, i.e. practically without con-
trol. This is precisely what liquid work is all 
about, being able to provide services for 
several employers as an employee, in sev-
eral countries and with several parallel or 
successive virtual environments. Moreover, the 
company will be able to offer its product or 
services virtually unlimitedly because avatars  
will be able to represent workers in different 
parts of the world, covering any time spectrum 
in the provision of services. Moreover, an ava-
tar can work for different companies, whether 
or not they have a business or commercial 
relationship with each other. And, if they do, 
this is perhaps the way to determine whether 
there is an ‘employer group’ of companies in 
the metaverse, even if they do not exist as 
such in the real world. 

 Even within the same company, the metaverse 
channel can generate different employment 
sensitivities. In fact, if the same company has 
one real-world development and another in 
the metaverse, there may be a difference in 
the treatment of its employees. The employees  

of the same company may have different 
working conditions depending on whether 
they provide services in the real world or in 
the metaverse, because the working hours or 
salary will not be the same, and in such a case 
no discrimination can be alleged given the 
different nature of the services provided. In 
this regard, the question arises as to whether 
the conditions of workers who work online in 
a physical company should be standardised 
with those of workers in the same company 
who work in the metaverse or, on the contrary, 
whether, in the latter case, a third way should 
be opened in the identification of their rights 
and obligations, which do not match those 
who work online (Zara shop, Zara online, 
Zara metaverse).

 There are also implicit risks for traditional 
work. For example, a whole shopping centre 
may disappear when moving all its shops to 
the metaverse. Perhaps with the same work-
ers, perhaps with fewer, possibly with different 
ones, and probably with avatars that do not 
represent a single worker. 

 But there are also many possibilities. This is 
the case with the selection of talent for the 
company, which will no longer have limits, 
constituting a great revolution in supply and 
demand by allowing access to the best worker, 
without distance and without conditions, in 
a delocalised way and sharing experiences 
in an environment that does not physically 
exist, but in which one lives virtually. And not 
only for technological profiles such as those 
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described in the first section, but for practi- 
cally any service (in the service sector, in indus-
try and even in the primary sector) that can be 
carried out using this type of technology that 
goes beyond the use of the internet (the latest 
reports on the subject predict that, by 2030, 
around 23.5 million jobs will use virtual reality 
and augmented reality). With one possible 
risk: employment competition will be more ag-
gressive, with little loyalty from a worker who 
can move in the metaverse practically without 
limits, being able to respond to a job offer - or  
a business offer - without borders.

 There are other aspects - probably almost all 
employment institutions are susceptible to 
analysis in terms of this reality - that would 
require an adaptation in the performance 
of services as an employee – or as a self-em-
ployed worker - in the metaverse. 

 The avatar may be paid a salary in the me- 
taverse or be paid directly in the real world 
for services rendered there. This will be most 

often the case, because behind the avatar 
there will be a worker who will be paid by 
the company. But if, in addition, the worker 
receives tokens for the profitability or the 
profit made in the metaverse, this will have 
to be considered as remuneration for all pur-
poses, including, in due course, for the cal-
culation of severance. The conversion of the 
token into the worker’s legal tender will pose 
a problem, similar, by the way, to that of the 
aforementioned stock options or any other 
form of remuneration based on the volatile  
value of a salary payment.

 At the same time, the avatar may suffer an 
accident at work in the metaverse, but this 
is unlikely to affect the worker. A reverse 
approach would make sense. The worker 
providing services in the metaverse will 
suffer different physical and psychosomat-
ic consequences than in other professions, 
which will require specific occupational 
health or hazard prevention rules. Wheth-
er the service is provided through sensory  
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 methods - screens, glasses, hearing aids, sen-
sors - or not, the worker’s immersion in the 
virtual world will generate different risks than 
if the service is provided partly in the real 
world and partly in the virtual world or only 
in the real world.

 Or, finally, the avatar may be abused in the 
employment sphere. If the service is provided 
in an immersive way - with sensory elements 
and not merely a representation without in-
teraction with the metaverse - the worker 
“transfers” his or her sensations to the ava-
tar, which will allow him or her to notice and 
suffer abuse without, perhaps, being liable 
to sanctions. Mobbing, harassment, abuse 
are risks that avatars can suffer and that can 
be perceived by the worker even if it may be 
difficult to describe the infringement and to 
project a sanction. If the interrelationship - in 
the metaverse - is with colleagues - avatars 
- in the same company, it will be up to the  

company to consider the scope of the con-
duct and to include in the catalogue of in-
fringements those that are reproduced in 
the metaverse. But if the interrelationship 
is between avatars of employees of differ-
ent companies in the same metaverse or in 
different metaverses - if the latter is techno-
logically possible - then the application of 
the rules becomes more complicated. This 
is because it is no longer a question of the 
company-employee relationship, but of the 
application of employment rules and regu-
lations to a working environment developed 
by different companies with their employees. 
And while each company will be individual-
ly able to sanction, where appropriate, the 
relevant conduct - even with the maximum 
sanction of dismissal (“firing an avatar”) -, 
the intervention of the “State” to ensure the 
correct provision of services will be difficult, 
at least for the time being. 

 Finally, and without wishing to exhaust all the 
problems of possible consideration regarding 
the development of the employment rela-
tionship in the metaverse, it is worth noting 
an assessment of the rights and obligations 
of a collective nature. Obviously, in the real 
world there are suitable means available, 
although they can be adapted to this new 
employment dimension, to guarantee the 
collective defence of the rights of those work-
ers who operate in the metaverse. Collective 
rights exist at the EU and international level, 
and trade union representation of workers at 
transnational level that could encompass the 
defence of these situations has already been 
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sufficiently tested. Of course, those rights (or 
obligations) that arise and are resolved in 
the real world with their own employment 
rules - national or international - will have no 
problem, even if they require such a process 
of adaptation. But there will be realities that 
arise in the metaverse that are different 
from those in the real world. And then who 
represents, how the representation is chosen 
and what kind of demands and solutions  
are adopted will be decisive.

 Of course, in the metaverse there may be an  
avatar of a trade union representative at-
tending to metaverse avatars, and a demon-
stration and even a strike of avatars, even 
“sit-down strikes”, but that is not the problem. 
It can have the same consideration as in the 
real world, except for the physical space of 
development, which, by the way, would also 
be the case for all the teleworkers of a multi-
national company who decide to stop at the 
same time. As for the latter, the metaverse will 
be a handicap for socialisation, increasing 
the individualisation that is already quite 
acute in the real world. Hence, any activity 
involving the collectivisation of interests will 
encounter serious difficulties in an environ-
ment that is not very conducive to relation-
ships of this nature. 

 Employment  
“in” the metaverse:  
an approach  
to “meta-employment”

 If the company only exists in the metaverse, 
without representation in the real world, the 
employment relationship can only operate 
under the rules created by the company. 

 The fact that the metaverse is defined as 
the 100% digital creation of economies and 
markets can mean everything or nothing in 
terms of employment. Everything, because if 
the employment relationship is only digital, 
with no physical manifestation, it can be 
treated in the same way as jobs on digital 
platforms with their advantages and limi-
tations. Nothing, because it may so happen 
that it is not known who is the employer that 
grants and benefits from the work of the 
persons/avatars performing the provision of 
services, making it impossible to determine 
the existence of an employment relationship 
that requires not only a worker, but also an 
employer.

 Moreover, the employment relationship may 
have no limits in the metaverse if full control 
of the activity of the worker is imposed by 
the employer in spaces in which the avatar 
needs no rest, no leave, no interruptions, no 
suspension of his contract, no geographical 
mobility, no functional mobility, etc. In short, 
a regulatory step backwards or no regulatory 
intervention at all in the development of this 
relationship.

 And, although the employment relationship 
in the metaverse is not identified with the 
work of robots, in the metaverse, work can 
also be carried out by artificial intelligence 
(robot) that interacts with the avatar (worker), 
in a compendium of digital fickleness that is 
difficult to predict.

 There is only one exception to so much real 
inconsistency in the face of virtual oversizing, 
and that is the appearance of the so-called 
digital twins, a technique that anticipates 
that the 6G will make it possible to fully repli-
cate the physical world in the virtual one. This 
makes it possible to predict and act on what is 
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happening in the real world, using solutions 
tested in the virtual environment. In fact, 
some companies are already using virtual 
world replication to improve their efficiency 
and effectiveness in the real world. It is true 
that such practices are not identical to the 
metaverse, since the latter is essentially char-
acterised by the immersive action of people 
in the virtual world, which may not be the 
case for replication through digital twins. The 
latter involves a full and perfect translation 
of objects and individuals of a company in 
the form of avatars, operating identically to 
the company’s activity in the real world, but 
without working people represented directly 
by avatars.

 However, in this case, the creation of a repli-
ca may or may not involve “replicating” the 

working conditions as well. For if the aim is 
to do the same in the virtual world as in the 
real world, it will depend on which workers 
provide services for the virtual world from 
the real world. But if it is only created in the 
virtual world, then the impact on the real 
world will have to be assessed; for exam-
ple, whether it is necessary to cut jobs in the 
real world because the services will already 
be developed only in the virtual world with 
fewer staff and even only with artificial intel-
ligence. And it could be considered that the 
consequences will be identical to the option 
of a physical company that decides to trans-
form itself entirely into a virtual company, 
although this conclusion is not correct, given 
that the metaverse has its own autonomous 
characteristics, which do not equate those 
of digital companies.

AUTHOR
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This paper describes the main types of 
cryptoassets that can be used in a meta-
verse, as well as the current and planned 
legal regime applicable to them.

Metaverse tokens

“
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  Introduction 

 Today we are witnessing an irruption of 
metaverses or virtual worlds accessed via the 
Internet (see Carrasco Perera, Á., and Álvarez 
López, C., “What is a metaverse?”). Many of 
these virtual worlds are created for finan-
cial purposes, either to obtain publicity for 
certain products and services, or to encour-
age consumption or investment by purchas-
ers of goods and services from and in that 
metaverse, without prejudice to the fact that 
the units of value, tokens, can be transferred 
outside the metaverse in electronic trading 
platforms (marketplaces). 

 In this analysis we will focus on tokens as dig-
ital representations of value or rights that 
may be transferred and stored electronically 
using distributed ledger technology or simi-
lar technology. We find this definition, as set 
out in Article 3 of the Proposal for a Regula-
tion of the European Parliament and of the 
Council on markets in crypto-assets (MiCA) 
of 19 November 2021 [2020/0265 (COD)], to 
be appropriate.

 Our law does not specifically regulate 
metaverse transactions, nor does it regulate 
tokens as units of value (means of payment, 
access to services, subject matter of owner-
ship or investment) used in them. The ana-
logical approach must therefore be used, 
where appropriate, for the application of 
the real-world rule to certain virtual assets, 
taking into account the function that these 

tokens fulfil or can fulfil in the virtual world. 
For example, if tokens that could be consid-
ered financial instruments were offered in 
a metaverse, the applicable regime would 
be that contained in the Securities Market 
Act and applicable European legislation 
(prospectus regulation, market abuse regu-
lation, transparency directive, etc.); if they 
were to be considered electronic money, 
understood as a monetary value stored by 
electronic or magnetic means that repre-
sents a claim on the issuer, which is issued 
upon receipt of funds for the purpose of car-
rying out payment transactions and which 
is accepted by a natural or legal person 
other than the issuer of electronic money, 
the payment services legislation (Royal De-
cree-law 19/2018 of 23 November) would be  
applicable.

 In this brief analysis of metaverse tokens, 
we will consider as a starting hypothesis a 
virtual world whose founding entity is estab-
lished in a member country of the European 
Economic Area, so that we can refer to the 
Spanish or the European regulations under 
development applicable to these digital rep-
resentations of value or rights.

 Metaverse  
tokens 

 Without prejudice to the difficulty involved 
in establishing categories of tokens, in ad-
dition to the mobility in the assignment of a  

https://www.ga-p.com/en/publications/what-is-a-metaverse/
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token to a certain category depending on the 
use given to it by its holder, in a metaverse, 
we can generally find four types of tokens: 
non-fungible tokens (NFTs), utility tokens, as-
set-referenced tokens and metaverse curren-
cy tokens, which are currently distinct from 
classic cryptocurrencies such as bitcoin or 
ether. Electronic money tokens (e-money to-
kens) and security tokens could also appear. 
Governance tokens, which allow the holder 
to exercise governance rights in the decen-
tralised autonomous organisation (DAO) of 
the metaverse, an organisation without le-
gal personality, are excluded from this study. 
From these governance tokens derive govern-
ance rights that allow their holder, a member 
of this organisation, to decide - limited by 
the content of the smart contract from which 
they derive - on matters relating to the func-
tioning and development of the metaverse. 
Sometimes, governance rights are linked to 
the ownership of a metaverse currency token, 
as is the case of the mana in Decentraland.

 Since cryptoassets appear to be a very ef-
fective tool for money laundering, Directive 
(EU) 2015/849 of the European Parliament 
and of the Council of 20 May 2015 on the 
prevention of the use of the financial sys-
tem for the purposes of money laundering 
or terrorist financing, whose content in this 
respect has been transposed into the law 
of the Member States of the European Un-
ion, establishes a regime for the control of 
the activity of certain cryptoasset service  

providers, in particular the activities of ex-
changing virtual currency for fiat currency 
and the safekeeping of electronic wallets. 
The currency of the metaverse is normally 
purchased against payment of cryptocurren-
cies (bitcoin or ether, for example), although 
nothing prevents it from being purchased di-
rectly with legal tender on a marketplace or 
electronic platform that performs the func-
tion of a virtual exchange house. The afore-
mentioned classic cryptocurrencies are also 
purchased on marketplaces, and these cryp-
tocurrencies are purchased with legal tender. 
The activity of exchanging virtual currency 
for fiat currency is therefore in many cases 
the prelude to the metaverse. And the elec-
tronic wallet loaded with metaverse currency 
will allow the avatar of its holder to acquire 
digital assets (tokens) within the metaverse.

 Access to the metaverse:  
the wallet

 To participate in a metaverse the user needs  
to create a wallet to which the amount of “vir-
tual money” (tokens) that the user deems ap-
propriate will be added and which will allow 
the user to acquire the metaverse cryptocur-
rency. The prevailing models require the cus-
tomer to acquire the metaverse money (for ex-
ample, mana in the Decentraland metaverse 
or sand in The Sandbox, to mention the best 
known metaverses), a currency that is acquired 
by exchanging cryptocurrencies or virtual 
currency tokens (ether, bitcoin, etc.) for this  

"To participate  
in a metaverse the user 
needs to create a wallet"
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currency created in the metaverse in special-
ised marketplaces, which will allow us to ac-
quire digital goods or services. The purchase 
of cryptocurrency will have to be made with 
legal tender, for example, euros for ethers. This 
electronic wallet containing ethers will allow 
us to subsequently acquire the virtual currency 
of the metaverse. As we have indicated, we 
cannot exclude the possibility of being able to 
acquire the metaverse currency directly with 
legal tender (by paying the amount with a 
credit card or using payment applications on 
the market). Nor that it could be purchased 
over the counter (OTC), in a direct transac-
tion between private individuals outside the 
marketplace.

 Once the user has the metaverse currency in his 
or her wallet, he or she can purchase tokens in 
the metaverse. Entry into the metaverse, i.e. 
the creation of the avatar, is normally free of 
charge. In general, the metaverse will offer 
non-fungible tokens representing intangible 
goods (a plot of land, a painting, clothes, 
accessories) or services (a ticket to a virtual 
music concert, to a bar, etc.), tokens delimited 
by the content of the smart contract within a 
constantly evolving range of possibilities. For 
this reason, the following statements should 
be understood in relative terms, since entre-
preneurs can create, thanks to these disruptive 
technologies, new types of digital assets or a 
combination of those mentioned below.
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 Digital assets to be acquired  
in the metaverse: non-fungible 
tokens and service tokens against 
proprietary digital currencies

Non-Fungible Tokens (NFTs)

 In a first approach, we could define the 
non-fungible token (NFT) as a digital rep-
resentation that can only be stored elec-
tronically, that only exists in the virtual 
world and that is irreplaceable by another 
token, as it is unique and unrepeatable in 
the metaverse. The feature of transferabil-
ity, commonly predicated of these tokens, 
is not of essence in their characterisation, 
notwithstanding the fact that in a general 
approach they can be the subject matter 
of a transfer: what is transferred is not the 
token itself (pure digital creation), but the 
certificate of its existence and uniqueness in 
the virtual world. Normally, the non-fungible 
token is owned by a single person, with no 
possibility of division in the metaverse; its 
value is given by the unique characteristics of 
that cryptoasset and by the utility it provides 
to its holder. However, nothing prevents the 
non-fungible token from being split into a 
multiplicity of tokens. These would be fungi-
ble with each other and would lose their NFT  
nature.

 It is not of the essence of this concept that 
the non-fungible token is created for an 
indefinite duration or expires after, for ex-
ample, one year from its acquisition. Some 
tokens are designed to exist virtually for a 
certain period of time after which they would 
expire. Others remain as long as technology 
permits. 

 Non-fungible tokens can generally be trans-
ferred not only in the metaverse (think of a 

plot), but also on marketplaces outside the 
virtual world, such as OpenSea. The most 
exemplary cases, in addition to plots or 
dwellings in the metaverse, would be those 
of collectible assets, works with intellectual 
property or assets whose sole purpose is to 
be used in games or competitions. The CNMV 
refers to the latter in order to exclude them 
from the scope of application of the rules 
instrument Circular 1/2022, insofar as they 
are unique, non-fungible and not massive-
ly offered as subject matter of investment  
object.

 However, according to the Financial Action 
Task Force (FATF) guidance on the risk of 
virtual assets and virtual asset service pro-
viders, updated in October 2021, a non-fun-
gible token could be considered a payment 
or investment instrument for the purposes 
of money laundering and terrorist financing 
legislation. Non-fungible tokens are defined 
in this document as digital assets that are 
unique and non-exchangeable, and which 
in practice are used as collectibles rather 
than as payment or investment instruments. 
These assets, depending on their character-
istics, are generally not considered as “vir-
tual assets” (VA) in the definition given by 
the abovementioned group. The intergov-
ernmental body defines virtual assets as rep-
resentations of value that can be transferred 
or traded digitally and that can be used for 
payment or investment purposes. This defini-
tion does not include digital representations 
of legal tender, transferable securities and 
other financial assets referred to in other 
recommendations of the group. The G20 has 
urged member countries to incorporate this 
guidance into their domestic law. The Finan-
cial Action Task Force understands that, while 
non-fungible tokens could not a priori be 
considered as virtual assets (VA), they may fit 



28

the definition if they are used in practice as a 
means of payment or investment. It therefore 
postulates, in view of the rapid evolution of 
distributed ledger technology that enables 
the creation of tokens or digital assets, that 
a functional approach is particularly rele-
vant in the context of non-fungible tokens. 
It recommends that States consider the ap-
plication of these standards to non-fungible 
tokens on a case-by-case basis.

 On the other hand, the aforementioned 
proposal for a MiCA regulation chooses to 
exclude them from its scope of application: 
although this type of cryptoasset can be 
traded on marketplaces, accumulated for 
speculative purposes and - in very specific 
cases - used as a medium of exchange, they 
are not easily exchangeable and their val-
ue in relation to another, as they are unique, 
cannot be determined by comparison with 
an equivalent asset or by reference to the 
value of this token on a given market. These 
characteristics limit the scope for the poten-
tial use of these tokens as a financial asset. 
A different matter is the aforementioned di-
vision of a non-fungible token into fractions. 
These new tokens issued in this way are not 
unique and non-fungible and could fall with-
in the scope of the proposed MiCA regula-
tion.

Utility tokens

 They are a type or class of cryptoasset that 
gives access in the metaverse to a certain  

service (for example, the aforementioned 
attendance to a concert) or that allows to 
exercise a certain right or even to intervene 
in the governance or management of the 
metaverse through access as a member of 
the decentralised autonomous organisation 
(DAO). These utility tokens are only accept-
ed by the issuer of the token in question (the 
concert organiser, the DAO) and it is current-
ly more difficult to transfer them outside the 
metaverse in a marketplace, as is the case 
with non-fungible tokens. However, the pro-
vision of a service by the avatar (who wins 
a game in a game in the metaverse or the 
animator of events within the metaverse) is 
sometimes remunerated with such tokens, 
which can then be exchanged for money in 
the metaverse.

 We have already indicated that a token, 
depending on the content delimited by the 
smart contract from which it originates, can 
be assigned to one or another category or 
share the characteristics of several. This 
would be the case of mana, the currency of 
Decentraland, which together with its use 
as a means of payment allows the exercise 
of governance rights in the decentralised 
autonomous organisation (DAO) of the 
metaverse.

Legal regime applicable  
to tokens

After this summary and brief description of 
cryptoassets in the metaverse, we will briefly  
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"A token, depending  
on the content delimited  
by the smart contract from which 
it originates, can be assigned to 
one or another category or share 
the characteristics of several"

refer to the Spanish positive law and the pro-
jected European law on cryptoassets that 
could be applicable to the holder of tokens in 
the metaverse, apart from invoking financial 
and payment services legislation when tokens 
can be considered financial instruments or 
electronic money in view of the function they 
fulfil for their holders. It should be kept in mind 
that financial services legislation was not de-
signed with distributed ledger technology and 
cryptoassets in mind. This is acknowledged 
by the European Commission in the Proposal 
for a Regulation on a pilot regime for market 
infrastructures based on distributed ledger 
technology [2020/0267(COD)].

We must therefore consider the legal regime 
applicable in Spain to cryptocurrencies that 
allow us to acquire metaverse money (the 
anteroom to the metaverse), metaverse mon-
ey or token currency instrumented in tokens, 
non-fungible tokens and utility tokens.

With regard to the first question, we have 
already referred on another occasion to the 
provisions on virtual wallet managers and 
providers of certain cryptocurrency services 
under the Money Laundering and Terrorist 
Financing Prevention Act 10/2010 of 28 April, 
amended on this point last year, and we refer 
to this analysis.

The legal nature of the tokens used as a unit 
of exchange in the metaverse is a complex 
issue. In many cases, the units available are 
limited from the moment the virtual universe 

is created (for example, three billion units of 
sands in The Sandbox) and therefore differ in 
this respect from classic cryptocurrencies such 
as bitcoin or ether, which lack a backing asset 
(they are purely a creation of the distributed 
ledger or blockchain, without reference to any 
underlying asset). The unit of exchange of the 
metaverse has been issued by the creators of 
this virtual world and can be bought or sold 
through marketplaces. It can therefore be sub-
sumed under the definition of virtual currency 
provided by the Spanish legislator in Article 
1(5) of Act 10/2010 (“digital representation of 
value not issued or guaranteed by a central 
bank or public authority, not necessarily as-
sociated with a legally established currency 
and which does not have the legal status of 
currency or money, but which is accepted as a 
medium of exchange and can be transferred, 
stored or traded electronically”).

At this point, in the planned European law, 
which most probably was not thinking about 
the metaverse when it drafted the Proposal for 
a Regulation on cryptoasset markets (MiCA), 
a clear difference is established, at least in the 
version consulted in November 2021, between 
cryptocurrencies such as bitcoin or ether and 
metaverse money, the tokens that are used 
there as a unit of exchange for the acquisition 
of digital goods or services. 

Classic cryptocurrencies were not covered by 
the successive versions of the MiCA regulation, 
as there was no single issuer of bitcoins or 
ether, unlike the issuer of bitcoins or ether, 

https://www.ga-p.com/publicaciones/criptoactivos-primeras-regulaciones-en-el-derecho-espanol.
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unlike the 30 mana or sand of the metaverses 
in which there is an issuer who creates this 
unit of exchange (in limited number) used 
in the specific metaverse and a white paper 
that incorporates the main characteristics 
of these assets. of these assets. In the case of 
ether, although it was originally considered 
a utility token, the subsequent evolution of 
this cryptoasset and its widespread use by 
individuals and companies leads us to con-
sider it a classic cryptocurrency. Parliament's 
amendments introduce bitcoin in the last 
text of the March 2022 proposal to refer to 
its considerable environmental impact and 
propose the search for alternative methods 
to traditional mining (proof of work)".

In general terms, the proposed MiCA regu-
lation proposes a three-part classification: 
asset-referenced tokens, e-money tokens and 
utility tokens. 

Leaving aside e-money tokens (referenced to 
the value of a legal tender fiat currency), the 
means of payment or medium of exchange 
of the metaverse could in some scenarios be 
considered an asset-referenced token, defined 
as “a type of crypto-asset that purports to 
maintain a stable value by referring to the 
value of several fiat currencies that are legal 
tender, one or several commodities or one or 

several crypto-assets, or a combination of 
such assets”.

Utility tokens, provided they are issued, would 
also be covered by the proposed MiCA re- 
gulation, which defines them as “ a type of 
crypto-asset which is intended to provide 
digital access to a good or service, availa-
ble on DLT [distributed ledger technology], 
and is only accepted by the issuer of that 
token”. But the proposal does not apply to 
utility tokens that do not have an investment  
nature.

MiCA also excludes non-fungible tokens from 
its scope of application and focuses on to-
kens that can circulate or be exchanged in a 
financial market, whether used as a medium 
of exchange or investment, and which are 
outside the scope of current financial services 
legislation. They are unique tokens - in the 
sense that they represent a single digital ob-
ject that can be unambiguously associated 
with a user or a digital wallet -, are indivisible 
and cannot be replicated in the metaverse.

In any case and in Spain, if any of these to-
kens is massively offered as a subject matter 
of investment, through advertising activity, 
they will be subject to the advertising con-
trol regime by the Securities Market Authority  
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(CNMV) set out in Circular 1/2022, of 10 Ja- 
nuary, on the advertising of cryptoassets pre-
sented as the subject matter of investment.

In conclusion, we argue for a functional ap-
proach to the legal regime applicable to 
metaverse tokens, depending on the char-
acteristics that the smart contract attributes 
to the token and the use that its holder gives 
it inside or outside the virtual world. 

The main novelty of its creation law and circu-
lation regime lies in the lack of a centralised 
ledger in the metaverse, as is the case, for 
example, with book-entry securities. For this 
reason, the approach taken by the Spanish su-
pervisor deserves a positive assessment, said 
approach dispensing with the classification of 
tokens and focusing on the function that the 

cryptoasset fulfils or can fulfil in the market: 
if they are or can be the subject matter of 
investment (or speculation, we would add), 
whether cryptocurrencies, virtual currencies, 
utility tokens or even non-fungible tokens, 
they would be subject to the supervision of 
the Securities Market Authority when they are 
the subject matter of advertising campaigns. 
Disruptive technologies - such as distributed 
ledger technology - and especially the mass 
acquisition of these digital assets have led the 
CNMV, for the sake of investor protection, to 
adopt the aforementioned regulation, unlike 
what happened in previous times when goods 
such as stamps or trees, despite being offered 
as assets suitable for investment whose po-
tential purchasers were an indeterminate 
number of people, escaped the control of the 
Securities Market Authority.
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The metaverse raises several questions re-
lated to the legal regime of so-called indus-
trial property (i.e. intellectual property not 
involving copyright and related rights) that 
are addressed in this paper.

‘Industrial’ property 
in the metaverse

“
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 Introduction

 Conceived as one of the largest confluences 
of cutting-edge technologies (around virtu-
al, augmented and mixed realities) and as a 
space in which, among many other activities, 
commercial transactions can be carried out, 
the importance in the metaverse of industri-
al property rights, both in its creation and 
subsequent operation, is easily understood. 
This also explains why, of the many legal 
questions that arise in connection with the 
metaverse, a large part of them relate to 
the legal regime of industrial property, as 
we shall see below.

 Protection of the 
technology involved  
in the functioning  
of the metaverse

 The operation of the metaverse involves the 
implementation of multiple technological 
inventions, many of which are patentable. In 
fact, major companies already have a con-
siderable portfolio of patents (granted or 
applied for) related to the metaverse. It is 
estimated that Microsoft alone has more than 
ten thousand related to virtual and augment-
ed reality, and that companies such as Sony, 
Intel and Google also have thousands. And 
this being an evolving sector, the number of 

patent applications is growing rapidly. We 
need only recall, for example, among the most 
recent patent applications, the one filed by 
Apple in the United States on a device for 
projecting augmented reality directly onto 
the retina that avoids the dizziness and head-
aches that can be caused by other types of 
glasses used to access the metaverse, or the 
applications filed by Facebook (now Meta) to 
protect devices and body sensors that allow 
an avatar to realistically reproduce in the 
metaverse the movements of a person in the 
physical world, the invention that allows a 
real computer to be used in the metaverse, 
so that user interfaces appear there, or the 
invention that allows notifications to be re-
ceived and accepted in the metaverse just by 
looking at them. 

 In any case, these patent applications, which 
accompany the emergence of a new techno-
logical sector, will be examined in accord-
ance with the existing legislation, without 
any specific legal issues arising from the fact 
that they are inventions relating to the me- 
taverse. 

 Moreover, from a patenting perspective, it 
is important to note that there are currently 
multiple independent metaverses and that 
we are witnessing a process of interconnec-
tion of these virtual worlds, which will lead to 
the transition from the so-called protoverse 
to a truly global metaverse. This process of 
interconnection makes it essential to define 
and establish technical standards or rules, 
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the execution of which will often require the 
use of proprietary technology. For this rea-
son, we are facing a new field for the whole 
problem of the relationship between patents 
on essential elements of standards: from pat-
ent ambushes by those who participate in 
the setting of standards without advising of 
relevant patents they hold to the situation in 
which, having the patentholder committed 
himself to the process of setting the standard 
to grant licences to third parties as a way of 
allowing the standard to be implemented, it 
subsequently refuses to do so or does not do 
so on fair, reasonable and non-discriminatory  
(FRAND) terms.

 The metaverse  
and the acquisition  
of industrial  
property rights

 The possibility of using the metaverse for 
commercial transactions or as an advertis-
ing platform explains the importance of 
trademarks and industrial designs in this 
new virtual space and, with it, the impor-
tance of their adequate protection, whether  
registered or not. 

 Towards the registration  
of industrial property rights  
in the metaverse?

 For the time being, as regards industrial prop-
erty rights arising as a consequence of reg-
istration, the acquisition of exclusive rights 
(as well as the granting of patents) will take 
place outside the metaverse through the rec-
ognition of such rights by the relevant State 
or organisation of States and subject to the 
principle of territoriality governing industrial 
property rights, regardless of the trademark 
or design being used in the metaverse.

 Initiatives may arise such as that launched 
years ago in Second Life, a virtual space 
considered to be one of the first metaverses, 
where a patent and trademark office (“Sec-
ond Life Patent and Trademark Office”) was 
set up to register the creations of Second 
Life users or the first use of a trademark in 
said virtual world. But initiatives like this 
will not be accompanied by exclusive rights, 
unless an authority with the power to grant 
industrial property rights is behind it. Such 
a possibility has not yet materialised, but it 
cannot be excluded that in the future some 
State’s industrial property office will have 
a presence in the metaverse and allow the 
filing and obtaining of applications for 
trademarks, designs and other rights in the 

"The operation of the metaverse 
involves the implementation of 
multiple technological inventions, 
many of which are patentable"
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metaverse itself. It seems far away, but it is 
not a utopia; years ago, the idea of filing  
a trademark application online seemed far 
away, but today it is an ordinary reality. And 
we should not forget that the metaverse is an 
evolution of the internet.

 Acquisition of unregistered  
industrial property rights  
as a consequence of the use  
of certain goods in the metaverse

••  Activity in the metaverse may be rele-
vant for the emergence of industrial 
property rights in cases where rights 
are protected without registration. It 
should be borne in mind that certain 
legal systems recognise a right in the 
unregistered trademark, which may 
make the use of a distinctive sign in the 
metaverse relevant. In Spain’s case, for 
example, the owner of an unregistered 
trademark, but well known within the 
meaning of Article 6 bis of the Paris 

Union Convention, enjoys - in the same 
way as the owner of a registered trade-
mark and in accordance with Articles 
6, 34 and 52 of the Spanish Trademark 
Act - the right to oppose the registra-
tion of a confusingly similar trademark 
or trade name, the right to oppose the 
use of a similar or confusingly similar  
sign (with the sole exception of the en-
hanced protection afforded to trade-
marks with a reputation) and the right 
to apply for the invalidity of a con-
fusingly similar trademark or strade  
name.

••  Similarly, the use of an industrial de-
sign in the metaverse may trigger pro-
tection as an unregistered design. It 
should be recalled that Regulation (EC) 
No. 6/2002 on Community designs, 
protects designs without the need for 
registration from the moment they are 
made public within the European Union, 
so that, in the normal course of trade, 
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such facts may reasonably be known 
to the specialised circles of the sector 
concerned operating in the European  
Union.

 The definition of ‘product’ to which the 
design applies under European law 
could be seen as an obstacle to the pro-
tection of designs used in the metaverse. 
This definition considers any industrial 
or handcrafted article to be a product, 
with the express exclusion of computer 
programmes. However, this legislation 
has not prevented the protection of 
user interfaces of electronic devices, 
so for the same reason there will be no 
obstacle to the protection of designs in 
the metaverse either. Consequently, the 
appearance in the virtual world of the 
design of a digital product (such as, for 
example, any element used by avatars, 
from furniture to clothing) may involve 
its disclosure for the purposes of the 
emergence of protection as an unregis-
tered design. And the current boom in 
the metaverse and its foreseeable in-
crease in the future make accessibility 
to the design by the specialised circles 
operating in the relevant sector very fea-
sible, thus fulfilling the requirements for 
the emergence of unregistered design 
protection (provided, of course, that it 
is accompanied by other required ele-
ments, especially novelty and unique-
ness).

••  In any case, for both an unregistered 
trademark and an unregistered Commu-
nity design to be protected, there must 
be a certain territorial link between 
the use of the trademark or design in 
the metaverse and the relevant State 
or States. This is one of the great chal-
lenges of applying the rules governing 
industrial property rights (by definition, 
territorial) to the metaverse (by defini-
tion, global and delocalised).

 The problem is not new, as it has already 
arisen intensely since the emergence of 
the Internet, giving rise to numerous de-
bates and points of view, which led the 
World Industrial Property Organisation 
and the Paris Union to take a position, 
adopting in 2001 the “Joint Recommen-
dation Concerning Provisions on the Pro-
tection of Marks, and Other Industrial 
Property Rights in Signs, on the Internet”, 
which establishes that the possibility of 
accessing an Internet resource contain-
ing a given sign, from the territory of a 
given State, does not always mean that 
the sign is used in that State. On the con-
trary, the approach taken is to consider 
that the presence of a sign on the net-
work only implies use in a given Mem-
ber State when the use has commercial 
effect in that State, for which different 
factors may be taken into account (lan-
guage used, currency in which prices are 
indicated, disclaimers, etc.).

"The use of an industrial 
design in the metaverse 
may trigger protection as 
an unregistered design"
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 The importance of this joint recommen-
dation is beyond doubt and the Span-
ish courts have taken it into account 
on numerous occasions to establish the 
existence or not of the required territo-
rial link between a given sign present 
on the network and Spanish territory. 
Of course, it seems clear that when the 
recommendation was drafted, meta- 
verses and virtual worlds were not in 
mind (and this explains why there are 
voices that defend the application in 
these cases of the principle of universali-
ty, so that any conduct in the metaverse is 
considered to be carried out throughout  
the world, or at least in all the countries 
from which access to the metaverse is 
available). However, it also cannot be 
ignored that the metaverse is also con-
ceived as an evolution of the internet 
and that the definition of the internet 
given in the Joint Recommendation (“an 
interactive medium for communication 
which contains information that is si-
multaneously and immediately accessi-
ble irrespective of territorial location to 
members of the public from a place and 
at a time individually chosen by them”) 
encompasses metaverses, so that, until 
there is an express change of approach, 
the above-mentioned Recommendation 
would apply to them. Consequently, and 
always in the light of the specific case, it 
will be necessary to determine whether 
the unregistered trademark used in the 
metaverse produces commercial effects 

in Spain or whether the disclosure of the 
unregistered design in the metaverse 
involves its disclosure in the European 
Union.

 Activity in the metaverse  
as a possible obstacle  
to obtaining an industrial  
property right

 The metaverse may not only be a means of 
engaging in conduct that may give rise to 
the creation of an industrial property right. 
It can also be a space in which actions are 
carried out that involve the opposite: the im-
possibility of obtaining a registration outside 
the metaverse. Consider, for example, the 
disclosure of an invention in the metaverse 
before applying for a patent, e.g. by way of 
a conversation between avatars or a lecture 
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given in the metaverse. Certainly, to the ex-
tent that the invention is made accessible 
to the public, it will become part of the prior 
art and the novelty of the invention will be 
destroyed. But there will be legal difficulties 
in proving such disclosure and, crucially in 
patenting, the exact time of disclosure. These 
are the same problems that arose with the 
internet, and there is already established 
practice in patent offices and courts of law 
of being able to inspect archives where cop-
ies of most websites of some importance on 
the internet, such as WayBack Machine, are 
kept. However, in the absence of a record 
or recording of everything that happens in 
the metaverse, proving the disclosure of an 
invention becomes much more complex.

 The use of registered 
trademarks and designs 
in the metaverse:  
industrial property  
infringement  
and liability  
attachment problems

Leaving aside the cases already analysed in 
which an industrial property right is acquired 
thanks to the activity carried out in the virtual 
world, the most frequent scenario in practice 
will be one in which a right is registered in the 
physical world and, immediately afterwards,  

the protected property (the trademark or de-
sign) is used in the metaverse. Where such 
acts of use in the virtual world are carried 
out by the rightholder, such use may be rele-
vant to meet the mandatory use burden un-
der trademark law (provided it is a relevant 
use that can also be linked to the State(s) in 
which it has effect). And, where the trade-
mark or design is used by an unauthorised 
third party in the metaverse, an industrial 
property infringement may occur, raising a 
number of questions as to how the holders 
of these rights can protect them against 
third-party uses.

 Are trademarks protected  
against use in relation to digital 
goods or services?

 A first question is whether the owners of a 
trademark right in goods or services offered 
or provided outside the metaverse enjoy 
protection in relation to the same goods or 
services when offered in the metaverse. Con-
sider, for example, the proprietor of a watch 
trademark: does his right extend to the extent 
that he can prevent a third party from dis-
tinguishing a virtual watch that is marketed 
as a non-fungible token for use by avatars in 
the metaverse? In this regard, we have the 
recent claim filed by Hermés with a US court 
alleging infringement of its registered Birkin 
trademark for handbags due to the use of 
the Metabirkin sign by a third party who had 
created non-fungible tokens representing 
images depicting such handbags.

"The unregistered trademark 
used in the metaverse produces 
commercial effects in Spain"
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 Under European and Spanish law, trademark 
proprietors are allowed to prohibit any third 
party from using, without his consent, in the 
course of trade, signs that fit into one of the 
following scenarios: 

••  double identity between the trademark 
and the third party’s sign and between 
the goods or services for which the 
trademark has been registered and the 
third party’s sign is used; 

••  likelihood of confusion because the 
third party’s sign is identical or similar 
to the trademark and is used in relation 
to goods or services which are identical 
or similar to the goods or services for 
which the trademark is registered; 

••  the trademark has a reputation and the  
third party’s sign is identical with or 
similar to the trademark, regardless of 
whether it is used in relation to goods 
or services identical with or similar to 
those for which the trademark is regis-
tered, provided that the use of the sign 
without due cause takes unfair advan-
tage of the trademark’s distinctive char-
acter or repute or is detrimental to such 
distinctive character or repute.

 Thus, when a trademark registered for phys-
ical goods or services is used by a third par-
ty in relation to digital goods or services in 
the metaverse, it will not be possible to as-
sert the identity of goods or services, which  

will oblige the trademark proprietor to in- 
voke the likelihood of confusion or, as the 
case may be, the special protection of the 
trademark with a reputation. And this may 
give rise to discussions on the actual similar-
ity of goods or services or on whether or not 
there is a likelihood of confusion amongst 
members of the public. 

 It is not surprising, therefore, that we are cur-
rently witnessing a considerable increase in 
trademark applications in different jurisdic-
tions in relation to goods or services in the 
metaverse as a way to avert such discussions 
in the future and to ensure that the trade-
mark right extends to the metaverse. The 
international nomenclature classes used are 
of a very different type, such as class 35, to 
distinguish retail services for the distribution 
of virtual goods (as Walmart has done in a 
recent US trademark application); class 9 
(downloadable virtual goods), as is the case 
for the Jay Z trademark, also applied for in 
the US to distinguish “fungible and non-fun-
gible token-based goods, namely, music, 
clothing, jewellery, eyewear, bags, toys, fra-
grances, sports equipment for use online and 
in online virtual worlds”; or class 41, to distin-
guish entertainment services consisting of 
providing online accessories for use in virtual 
environments (as Nike has done in a recent  
trademark application, also in the US).

 Is a design protected against use 
in respect of digital goods or ser-
vices?
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 Doubts as to whether or not exclusive rights 
extend to digital goods when the trademark 
has been registered for physical goods are less 
relevant in design matters. This is because, 
in design matters, neither the list of goods 
indicated in the application for registration in 
which the design is to be incorporated or ap-
plied to, nor the classification of these goods 
under the Locarno Pact, nor the explanatory 
description of the design, can be taken into 
account to determine the scope of protec-
tion of the design as such. This is expressly 
provided for in Article 36 of the Community 
Design Regulation (EC) No. 6/2002.

 Consequently, the holder of a registered de-
sign enjoys a jus prohibendi in relation to 
the use of the design for any other type of 
product. The judgment of the Court of Appeal 
of England and Wales (Civil Division) of 23 
April 2008 is very significant when it states 
that “if you register a design for a car you can 

stop use of the design for a brooch or a cake 
or a toy”. And, this being the case, it makes it 
easier to protect designs from being applied 
to digital goods in the metaverse.

 Use in the course of trade  
and territorial connection 

 In order for the use by a third party of a sign 
in the metaverse to infringe another’s trade-
mark, it is necessary, by express requirement 
of European and Spanish trademark law, that 
it involves use in the course of trade. This is 
a requirement that will easily be met, as it is 
difficult to argue that what happens in the 
metaverse is outside the course of trade, es-
pecially if one takes into account that in order 
to participate in a metaverse the user has to 
create an electronic wallet in which the cor-
responding cryptocurrency of the metaverse 
or possibly other cryptocurrencies will be in-
corporated.

"Metaverses have a digital 
identity system that uniquely 
identifies users. But an identity 
does not necessarily have to 
be revealed in the real world"
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 In the case of design, the law does not ex-
pressly restrict exclusive rights to third party 
uses in the course of trade. It is true that acts 
carried out in private and for non-commercial 
purposes are excluded from the scope of pro-
tection, but public acts of use of the design 
are covered, even if they are not carried out in 
the course of trade (and provided that other 
legal exceptions do not apply). 

 However, in the case of both trademarks and 
industrial designs, the right is only infringed 
when the acts of the third party are performed 
or produce effects in the State or States in 
which the relevant industrial property right 
is recognised. And this raises once again here 
the problems we have already referred to 
concerning the clash of the universal nature 
of the metaverse and the territoriality of in-
dustrial property rights. In any case, in the 
current state of industrial property law, it 
will be essential to establish a link between 
what happens in the metaverse and the spe-
cific territory in which the trademark or in-
dustrial design is protected (a link that will 
undoubtedly exist when it is possible to enter 
the metaverse and purchase goods or services 
from that territory).

 Liability for infringement

 Once the infringement of an industrial prop-
erty right in the metaverse has been estab-
lished, the question arises as to who is lia-
ble. In principle, the first party liable will be 
the person who uses the infringing sign or 

design in the virtual world (either by means 
of his avatar, or by means of the establish-
ment he has created in the metaverse, or by 
marketing an NFT in a marketplace in the 
metaverse). What happens is that the identi-
fication of that person can often be complex. 
Note that metaverses have a digital identity 
system that uniquely identifies users. But an 
identity does not necessarily have to be re-
vealed in the real world. 

 It is therefore not surprising that the owners 
of centralised metaverses or the managers 
of open metaverses should be held liable 
for industrial property infringements. This 
explains the establishment of disclaimers 
that users must accept before using meta- 
verses. This is the case, for example, of the 
Decentraland metaverse (see section 10 of 
the Terms of Use), where users declare that 
they are responsible for their own conduct 
in the metaverse, undertaking, among oth-
er things, not to include, upload, transmit, 
distribute or otherwise make available any 
content that involves infringing industrial 
property rights, and where the Foundation 
responsible for the metaverse, its directors 
and employees, as well as the decentralised 
autonomous organisation (DAO) that man-
ages it, are released from any liability for any 
infringement of industrial property rights.

 However, this type of clause only has inter 
partes effects, and therefore cannot be relied 
on against the holder of the injured right. 
Metaverse operators may eventually be able 
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to invoke the safe harbours or exemptions 
from liability established in certain legisla-
tions, as is the case in the European Union 
with the 2000 Directive on electronic com-
merce and, in Spain, with the Information 
Society Services Act 34/2002 that transposes 
it. For this, it will be essential that they have 
no effective knowledge that the activity in 
the metaverse harms the rights of a third 
party and that, if they do, they act diligently 
to remove the illicit content or access to it. 
This increases the importance of the notice 

and takedown mechanisms established in 
many metaverses as a way of reporting in-
fringement and requesting the removal or 
blocking of infringing content. This is the case, 
for example, of the Decentraland metaverse, 
with the peculiarity that in this case the noti-
fication takes place outside the metaverse (by 
e-mail) and the decision to block the content 
or even the infringer’s account will be taken by 
the decentralised autonomous organisation, 
by means of a vote of its members (section 
17 of the Decentraland Terms of Use).

AUTHOR
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We have recently seen approaches from dif-
ferent market sectors to the new business 
possibilities offered by the metaverse. The 
automotive sector is one of the pioneering 
sectors in this type of activity.

The metaverse  
and the automotive sector:  
legal possibilities  
and challenges

“
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The metaverse is nothing more than a 
3D virtual world, in which different us-
ers, through virtual reality devices, inter-
act with each other using their avatars, 
which are the graphic representation of 
their identity. Users can, for example, pur-
chase digital assets, attend events (con-
certs, museums), as well as enjoy "prod-
uct experiences" - on which brands have 
been working intensively for some time 
to differentiate themselves and create 
brand loyalty - in the metaverse. All of this 
opens up a wide field of new business ac- 
tions. 

We will now discuss some scenarios and 
use cases from the automotive sector in 
the metaverse and relevant legal aspects. 

 Scenarios: the  
automotive sector  
in the metaverse

 The business possibilities offered by the 
metaverse for the automotive sector are 
very varied. To give a few examples, the 
metaverse will allow customers to live 
product experiences through the digital 
twins of the vehicles of a brand that are 
created in the metaverse, allowing test-
drives of the same through virtual reality. 
The metaverse will be a large product dis-
play and showroom, enabling innovative 

actions for marketing and customer rela-
tions professionals. Among other actions, 
it allows the creation of communities of 
customers of a brand in the metaverse  
for which to organise events, and other  
customer loyalty actions, such as, for ex-
ample, actions aimed at giving customers 
of an automotive brand the right to a se-
ries of benefits in the metaverse such as 
concerts sponsored by the brand, areas 
for interacting with other users and with 
the brand or brand ambassadors, etc. The 
metaverse is also a new sales channel to 
be considered by the sector and will act 
as a marketplace for the sale of products/
accessories or parts or the new vehicle sub-
scription or rental models. Finally, the au-
tomotive sector will be able to integrate, 
as part of the entertainment offer of the 
connected vehicle, access to the metaverse 
from in-vehicle devices. 

 In addition to the commercial possibili-
ties we have just seen, what is known as 
the “industrial metaverse”, i.e. the pos-
sibility of applying related technologies 
in the virtual and augmented reality en-
vironment or 3D printing to the design of 
manufacturing spaces, is also beginning to 
emerge in an incipient way. This makes it 
possible to visualise in the metaverse the 
needs that may arise in new automotive 
factories or production processes before 
they are actually implemented. The same 
applies to the testing of vehicle models or 
new vehicle production lines that can be 
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"The metaverse is nothing more 
than a 3D virtual world, in which 
different users, through virtual 
reality devices, interact with 
each other using their avatars"

“tested” in the metaverse before their actual 
implementation. 

 Several automotive brands are currently ad-
vertising their activities in the metaverse. 
Seat Cupra has recently launched new mod-
els in the metaverse and Hyundai and BMW, 
among others, are also active with actions 
such as the reproduction of factories and 
parts in the metaverse and work meetings 
in this new environment.  

 Analysis

 Let us now take a preliminary look at three 
scenarios or use cases that may be of interest 
to the sector. 

 Use of smart contracts in online 
vehicle auctions

 The rise of new lines of business based on on-
line used vehicle auctions, whether for the pro- 
fessional (B2B) or consumer (B2C) channel, 
could take advantage of blockchain technol-
ogy to develop in a more transparent way, 
adding the metaverse as a new sales channel 
to the traditional online channels.

 These transactions could be carried out with 
the support of smart contracts, as we have 
said, adding important notes of transparen-
cy and unalterability in the prices and bids 
of the auction due to the inherent character-
istics of this new technology. Auctions can  

be more agile and reliable, with both the 
vehicle (either as a digital asset created 
for the metaverse or as a digital twin of its 
real-world double) and the participants in 
the auctions being unequivocally identified, 
as we will see in the second use case that we 
will analyse below. 

 Smart contracts are computer codes that 
incorporate certain instructions that are 
executed depending on whether or not cer-
tain conditions are met. Once deployed on 
the blockchain, the smart contract is unal-
terable. Therefore, the challenge is to fore-
see all possible situations that could occur 
and to establish the consequences in such  
cases. 

 For the scenario we are analysing in this sec-
tion, i.e. online auctions of second-hand or 
new vehicles, these transactions have easi-
ly verifiable (non-subjective), automatable 
components, such as the verification of the 
payment of the price, the availability of the 
vehicle at that moment with the required 
characteristics, and the verification of who 
is the bidder who has offered the highest 
amount of money within the time period 
established in the auction, and the verifi-
cation of who is the bidder who has offered 
the highest amount of money within the time 
period established in the auction, so that the 
self-executability of smart contracts would 
not present a major problem and would pro-
vide the business with the attractiveness of 
the transparency and unalterability of the 
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blockchain, as we have mentioned. The real 
vehicles that are the subject matter of the 
transaction, through their virtual twins, 
can be exhibited, verified or virtually test-
ed in the metaverse by potential buyers or  
bidders in the auction. 

 The design of the smart contract should take 
into account certain aspects, such as the 
14-day right of withdrawal in the sale and 
purchase of vehicles that exists in our legal 
system for cases of distance or off-premises 
sales. However, this issue is nothing new for 
the sector, as this right already applies in 
the case of online purchases and auctions, 
which is the channel usually used in this line 
of business. It will simply be necessary to pro-
vide in the smart contract that, in the event 
that a certain order is made by the buyer 
within a certain period of time, the sale and 
purchase will be reversed because of the 
right of withdrawal having been exercised. 
All of this will be recorded in the blockchain 

technology: identifying the digital vehicle 
affected and the bidder in the transaction. 

 There will be cases in which it may be in the 
interest of the operator that has launched 
this new online auction business line in the 
metaverse to provide for certain additional 
safeguards in the smart contracts, so that the 
launch of the auction can be aborted in very 
exceptional cases. For example, considering 
the exceptional situation of the current semi-
conductor crisis and the possible lack of stock 
due to the Ukraine-Russia crisis that may 
affect certain automotive brands and may 
cause significant delays in the delivery of 
vehicles. In these cases, a self-destruct code 
could be included in the Smart contracts, 
if the vehicles offered at auction cannot 
arrive and be delivered within the estab-
lished time frame and the basic purpose is 
definitively frustrated at that moment (to 
be resumed at a later date). In this case, 
the smart contract could be configured to  
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provide for “self destruct” codes if the ve-
hicles are not delivered within a pre-deter-
mined period of time. 

 On occasions, such as this one, it may be 
necessary for certain circumstances of the 
self-executing code to be verified by an 
“oracle” or independent third party to ver-
ify compliance with requirements. On the 
other hand, it should not be forgotten that, 
regardless of whether it is articulated by 
means of a smart contract, there is a legal 
relationship between the parties and there-
fore the requirements of contractual valid-
ity must be verified beforehand. Therefore, 
the smart contract should restrict access 
only to entities or persons who are properly 
registered, and not by means of mere pseu-
donyms, so that it is verifiable that there 
is no impediment to contracting (i.e. age, 
disqualification or false identity). The oracle 
can play an important role in this sense to 
speed up transactions, and digital identity 
standards are also currently being prepared 
for the automotive sector (as we will see 
below), which will require prior verification 
and certification (digital passport) of the 
various agents in order to operate securely 
in the metaverse. 

 The contractual relationship will be formal-
ised in an online contract that will have to 
make a reference to the smart contract de-
signed for the auction, in addition to tak-
ing into consideration the legal aspects 
that must already be taken into account 
for online transactions. In this regard, if the 
legal relationship is with consumers and 
users, the following should be taken into  
account:

••  Art. 27(1) of the Information Society Ser-
vices Act (LSSI) imposes on the service  

provider carrying out electronic con-
tracting activities “the obligation to 
make available to the recipient, and 
prior to initiating the contracting pro-
cedure and by means of techniques ap-
propriate to the means of communica-
tion used, in a permanent, easy and free 
manner, clear, comprehensible and une-
quivocal information, on the following  
points:

— The various steps to be taken in 
order to conclude the contract.

— Whether the provider will file the 
electronic document establish-
ing the contract and whether it 
will be accessible.

— The technical means at his dis-
posal for identifying and correc- 
ting data input errors, and

— The language or languages in 
which the contract may be con-
cluded”.

••  The requirement of Art. 27(1)(c) LSSI 
makes it convenient that there is a re-
capitulation page, before the contract 
is entered into, which allows errors to 
be identified and corrected. To avoid 
such errors, information service pro-
viders are required to allow users to 
identify and correct errors on the reca-
pitulation page.

••  The Consumer and User Protection Act 
(TRLGDCU) also requires information 
on certain aspects prior to the formal-
isation of the contract with the con-
sumer, and the Financial Services (Dis-
tance Marketing) Act 22/2007 of 11 
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July will also be legislation to be taken 
into account with regard to the prior 
information to be provided to the con-
sumer before the formalisation of the  
contract. 

••  Art. 28 LSSI also provides for the obli-
gation to confirm receipt of the accept-
ance, which may be done by sending an 
acknowledgement of receipt by e-mail 
or other equivalent means of electronic 
communication to the address indicat-
ed by the acceptor, within twenty-four 
hours of receipt of the acceptance or 
by confirmation, by a means equivalent 
to that used in the contracting, of the 
acceptance received as soon as the ac-
ceptor has completed this procedure, 
provided that it can be filed by the  
addressee.

 Brand visibility  
in the metaverse,  
tokenisation of vehicles  
(digital assets), virtual twins  
and copyright/data protection 

 Independently of the possibilities of com-
mercialisation as a Marketplace with digi-
tal purchase of real products of automotive 
companies through the metaverse as we have 
seen above with the creation of their digital 
twins that will allow testing the product, 
the blockchain also allows the representa-
tion of digital assets, which will exist only 
in the metaverse. For example, the creation 

of a digital vehicle of a specific brand in the 
metaverse, an automotive factory or even 
customer experience centres of a specific 
automotive brand, where it will be possible to 
use and “feel” the vehicles or other products 
of the automotive sector (accessories, quality 
of supplies and production process), interact 
with other users of the brand, etc. 

 Each of these digital assets will be assigned 
a unique identifier, which differentiates it 
from other digital assets and can be assigned 
specific uses and properties. Digital assets 
in the metaverse that can be transferred in 
a blockchain ecosystem are called tokens 
and in this particular case may have attrib-
utes that identify it as a vehicle model of a 
particular brand. In these cases, the tokens 
or exchangeable digital assets are called 
NFTs (non-fungible tokens) insofar as they 
are not fungible (they are unique), i.e. there 
are a finite number of units of a specific 
model of a specific brand. These digital as-
sets, NFTs, having their own identity on the 
blockchain, can subsequently be traded on a  
Marketplace. 

 The blockchain will record the transactions 
in blocks of information with a certificate 
of the time at which they occurred and give 
information about the different transactions 
that have taken place in relation to an NFT. 
They therefore contain information about 
who bought the digital asset and when (i.e. 
the different transactions that occurred on 
that asset). This, which makes blockchain  
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"Digital assets in the 
metaverse that can be 
transferred in a blockchain 
ecosystem are called tokens"

transactions secure and transparent trans-
actions, could, however, pose certain prob-
lems in terms of the applicability of the data 
protection rights established by the Europe-
an Data Protection Regulation, when the 
transactions are being carried out by natural 
persons covered by this European regulation. 
This is because the blockchain system, with 
its characteristic of indelible transactions, 
may not fit in correctly with the right to be 
forgotten and the right to have data rectified. 
The various existing initiatives (we will see 
later in this section, for example, the MOBI 
initiative for the automotive sector) are trying 
to overcome these difficulties, although it is 
a significant legal challenge. 

 Therefore, in the design of any type of mar-
ketable asset in the metaverse, each actor 
in the automotive sector that chooses to 
explore these possibilities must take into 
account data protection from the outset and  
carry out data protection impact assess-
ments.

 As we said, the Integrated Trust Network pro-
ject currently being developed by MOBI - Mo-
bility Open Blockhain Initiative, a non-profit 
association of automotive manufacturers 
and other operators, of which GA-P, through 
its Fernando Pombo Foundation, has been 
a member since 2019 - is interesting in this 
regard. The association is working on the 
creation of a digital identity standard for 
digital assets related to the automotive sec-
tor, including vehicles, people, EV charging 

points, etc. and a system of privacy (but not 
anonymity) where the owner controls the use 
of his or her information. These digital assets 
will have three relevant characteristics:

— a universal translator, allowing entities 
to communicate and operate using a 
common technical language;

— an encryption system, so that no indi-
vidual or organisation has access to 
data except with the consent of the 
owner/manager or data processor; 

— an interconnection with the metaverse 
ecommerce (IoT commerce). 

 The European Commission is currently col-
laborating with MOBI on a joint pilot pro-
ject to use mobiNET, a decentralised iden-
tity solution developed by MOBI, to track 
the CO2 emissions of 280 million vehicles. 
These decentralised identity mechanisms 
that MOBI is working on aim to pre-vali-
date the capacity and aptitude of the dif-
ferent agents as independent economic 
agents validated for any type of transac-
tion, while at the same time tackling the 
legal challenge linked to the right to pri-
vacy. In this particular use case (“mobiNET  
decentralised identity scalability Pilot for 
280 million vehicles”), work is being carried 
out in relation to vehicle registration by the 
different national authorities of the Euro-
pean Union (through the creation of digi-
tal twins for vehicles), so that, through the 
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digital twins of the vehicle and the digital 
passport of the owners - using decentralised 
identities - the registration of vehicles can be 
carried out while preserving aspects related 
to privacy and different uses can be imple-
mented through this starting point, such as 
the reporting, for example, of emissions. This 
pilot project is expected to be completed 
during the first quarter of 2022. 

 This type of decentralised identity verifi-
cation process will overcome the identity 
verification and contracting capacity ob-
stacles mentioned above, and will hopefully 
provide solutions - yet to be analysed - to 
personal data protection issues. 

 On the other hand, another legal aspect to 
be taken into account and duly protected 
are those related to the copyright that will 
be associated with all these digital assets  
and the protection in cases of infringement 
of such copyright, for which the NFT will  
be key. 

 NFTs will also allow other types of uses in the 
automotive industry, through the possibili-
ty of blockchain recording certain relevant 
data on the use of vehicles and their state 
of maintenance, providing the possibility 
of monitoring their residual value “on the 
spot” with a view to their sale as used vehi-
cles. Such aspects are important for premium 
brands (as a partial return on the investment 
price with a better sale on the second-hand 
market) and also for leasing operators and 

insurance companies that will be able to 
know in real time the condition and use of 
the vehicle, which can help adjust premiums 
or contributions. 

 In this respect, Alfa Romeo has announced 
the launch of the “Tonale” vehicle with a sys-
tem based on NFTs and which will record for 
each vehicle data such as mileage, mainte-
nance operations, repairs, changes of owner-
ship, etc. This information will be protected 
by blockchain technology and will there-
fore be absolutely reliable and unalterable, 
which will increase the residual value of the 
vehicle in possible sales as a used vehicle.

 Security and in-vehicle access  
to the metaverse

 Some manufacturers have recently announced 
that their connected vehicles will have in-ve-
hicle access to the metaverse from in-vehicle 
embedded devices. 

 To the extent that vehicles are now connected 
objects, it is a device that is more integrated 
into communication networks, like a mobile 
phone or a computer. It could therefore offer 
access to the metaverse from the in-vehicle 
display.

 In these cases, safety issues are even more 
important, as any kind of incident could lead 
to consequences, failures or manipulations  
of the elements of the vehicle itself and se-
riously affect road safety.
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 Security in relation to systems will generally 
be a key issue to consider in relation to the 
digital assets of the metaverse. In particu-
lar, the correct management and custody 
of the access keys to the wallets that store 
the NFTs is critical to avoid identity theft 
or other types of cybercrime that could be 
committed in connection with the destruction 
or manipulation of digital assets or digital 
twins. To the extent that blockchain networks 

are decentralised, it is impossible to recov-
er a lost key, and there is a significant risk 
of loss of access to the NFT and its stored 
data. All this could result in significant com-
pensation, which will make it necessary to 
establish systems to warn those potentially 
affected and exclude liability in these cases, 
as well as to exercise extreme diligence to 
ensure the security of the systems as far as 
possible.
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The metaverse purports to be a reality re-
moved from state structures, but the solution 
to the legal problems it poses still requires 
the application of state rules that need to 
be adapted to the characteristics of this new 
manner of acting.

The metaverse:   
where is it and who is who?

“
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 The relativity  
of delocalisation

 The metaverse is a virtual world detached 
from any territorial reality. Transactions 
and other actions in general take place in 
the metaverse in a reality that is supposed 
to run parallel to the real world. Therefore, 
it is usually provided that disputes should 
be resolved in accordance with internal dis-
pute resolution rules seeking an amicable 
settlement. However, where this system is 
not sufficient, either because it is impossi-
ble to reach an agreement, or because, once 
an agreement has been reached, there is no 
voluntary compliance and the metaverse 
lacks coercive enforcement measures - 
which are only available to states -, it is the 
national courts and, where appropriate, ar-
bitration tribunals that are called upon to 
resolve these disputes, which end up being 
settled in the real world.

 The problem, or one of the possible prob-
lems, arises in relation to the structure of 
the procedures - who to sue - and the law 
applicable to dispute resolutions. The first 
question arises especially as a consequence 
of the peculiar nature of decentralised au-
tonomous organisations (DAOs) and of act-
ing in the virtual world - in the metaverse 
- through avatars that are not always easy 
to identify with a person in the real world. 
Secondly, because traditional dispute reso-
lution rules locate a legal relationship in a 

given state in order to apply its law and, in 
doing so, use connections that necessarily 
imply a territorial link (habitual residence, 
place of harm, place of performance of an 
obligation). It is true that the internet has 
already put many of these connections to 
the test and that case law has been able to 
adapt them to a delocalised reality, but the 
metaverse makes it necessary to continue 
analysing them.

 On the other hand, and perhaps as a pre-
liminary question, we can also ask ourselves 
what rules of “public” conduct are accept-
able in the metaverse: are racist, xenopho-
bic or discriminatory opinions or abusive 
behaviour permissible in it? If the answer is 
no, what legal system sets the parameters 
for their assessment?. 

 Some aspects of these questions are dealt 
with below, not with the intention of giving 
them an answer which is far from obvious 
today, but merely to illustrate some of the 
points where reflection is most necessary.

 Who regulates  
behaviour  
in the metaverse?

 Meta’s metaverse received a complaint of 
sexual harassment within Horizon Worlds, a 
virtual world available in the United States 
and Canada. One of the users claimed that  
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her avatar was allegedly touched in a 
non-consensual manner by another user 
and that other avatars were present and 
supportive of this behaviour.

 This is just one example of the situations 
that can arise in the metaverse, and it 
begs the question posed in this section: is 
it necessary to regulate behaviour in the 
metaverse, beyond the limits set by the par-
ticipants themselves when they create them 
or decide their policies? A global agree-
ment on this question may be considered 
as desirable as it is unlikely. In its absence, 
it is state parameters that apply to these 
situations.

 Let us imagine a scenario where an avatar  
in the metaverse issues views in the me- 
taverse that may be considered “humorous” 
with respect to certain religious beliefs, 
but which those who hold them consider 
degrading. Should authorities intervene to 
prevent such behaviour from continuing? If 
so, which authorities? Those that do so will 
apply their own parameters for weighing up 
rights to an issue such as this - where funda-
mental rights are at stake - so that actions 
which from one perspective may be seen as 
censorship, from other persepctives will be 
no more than a manifestation of the protec-
tion of religious freedom.

 The problem is no different from the one 
that arises in the real world, but the de lo-
calisation of the metaverse makes it more 
relevant (as it is on the internet, in general). 
The answer, at present, is not a global one: 
from a public-legal perspective, insofar as 
the metaverse in which such conduct takes 
place may have some link with the territo-
ry of a state - which is generally the case if 
users in that state can acquire their tokens 

- the authorities of that state could inter-
vene, for example by limiting access from 
its territory to the metaverse or even by 
imposing sanctions (who should be sanc-
tioned is another point that is also doubt-
ful, at least in certain metaverses). A dif-
ferent question is what kind of measures to 
adopt, what their practical effectiveness 
would be from a technical point of view and 
what real possibilities would exist outside  
the state issuing them to enforce them.

 An example  
of non-contractual  
liability: acts  
of denigration  
in the metaverse

 In addition to the issues of a public law di-
mension - referred to in the previous section 
- it is possible that actions in the metaverse 
may give rise to private law claims. Some 
have already arisen in relation to intellec-
tual property rights, but these are not the 
only possible ones. Consider, for example, 
a case in which one of the avatars makes 
statements about the commercial rela-
tions of a third party (avatar or not) that 
are capable of undermining its credit in 
the market and that are not accurate, true 
or relevant (within the meaning of Article 
9 of the Spanish Unfair Competition Act). 
A person who considers himself harmed by 
such statements decides to bring a claim 
in the real world and, in attempting to do 
so, encounters some practical and legal  
unknowns.

 Among the former is a very basic one: some 
of the existing metaverses do not require the 
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identification of the avatar with a person in 
the real world. This is, for example, the case 
with Decentraland, where token acquirers 
are associated with a wallet but not with 
an individual, and although it would not 
be technically impossible to trace the token 
back to the individual, it would be a costly 
task and would raise other legal issues (e.g. 
data protection). The first problem is there-
fore, in some cases, the identification of the 
defendant (and all the difficulties associat-
ed with it: where to sue, how to serve, etc.). 
This lack of identification is not a condition 
of the metaverse; in fact, in other existing 
metaverses, traceability is simpler. It will 
be up to the market to decide what degree 
of uncertainty each of the modalities gen-
erates and how it values that uncertainty, 
but it is certainly not positive for those 
metaverses that aim to provide more than  
entertainment. 

 Alongside the above, the question may 
also arise as to whether it is possible to sue 
“the metaverse itself” that allows such be-
haviours(in the same way that it is possible  
to sue the host of certain data). The ques-
tion then becomes “who” is “behind” the 

metaverse. In decentralised models, su-
ing those who manage the platform that 
hosts the metaverse does not pose any dif-
ficulties other than those already known 
so far. The main uncertainty is posed by 
decentralised autonomous organisations  
(DAOs).

•• The nature of decentralised autono- 
mous organisations (DAOs)

 In contrast to centrally managed meta- 
verses, some of them adopt the de-
centralised autonomous organisation 
model, governed by programmed rules 
within a smart contract. Those who wish  
to participate in decision-making with-
in one of these organisations can only 
do so by acquiring a token. Any mod-
ification of its operating rules or de-
cision-making is decided by a vote of 
the tokenholders. The idea - as opposed 
to centralised metaverses - is that de-
cision-making is a democratic process 
in which the users themselves control 
their interaction and the policies and 
rules that govern it. An example of this 
model is Decentraland.
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"The metaverse is a virtual 
world detached from any 
territorial reality"

 Decentralised autonomous organisa-
tions lack legal personality, which, in the 
context we are dealing with here, gener-
ates certain uncertainties that may lead 
us to consider the model - attractive 
from other points of view - excessive-
ly risky if we take into account that a 
possible demand for liability - which 
would otherwise target the organisa-
tion - may potentially occur vis-à-vis its 
users, since it is the latter who, with their 
vote, decide the limits within which the 
metaverse moves. The issue is, of course, 
debatable, but precisely for this reason 
it generates legal uncertainty and has 
led to questioning the interest that the 
model may present for companies or 
individuals who are aware of the risk 
it may pose to their assets.

 Aware of these limitations, some law-
makers are beginning to address them. 
Thus, for example, in Wyoming, the law 
known as the Wyoming Decentralized 
Autonomous Organisation Supplement 
allows a decentralised autonomous 
organisation to be incorporated as a 
limited liability company as long as it 
meets certain requirements for this type 
of company, and some have already 
made use of this possibility (DAO Blocks, 
LLC, was apparently the first).

 In this situation, a decentralised auton-
omous organisation incorporated in 
Wyoming as a limited liability company 

could be sued in Spain, if the conditions 
for conferring jurisdiction on our courts 
were met, provided that we recognised 
it as such a company (on this point the 
question would present no different 
problems to those of recognising any 
other company). 

 Apart from these still exceptional cases, 
i.e. as long as, as is the case in most 
legislations, legal personality cannot be 
assigned to decentralised autonomous 
organisations, the uncertainty remains 
and, from a practical point of view, one 
could attempt to resolve it, for example, 
by suing the manager of the platform 
that hosts the metaverse (in the case 
of Decentraland, the foundation that 
supports it).

•• Which law decides whether there has 
been an act of unfair competition and 
whether the harm caused must be com-
pensated?

 In Spanish law, the law applicable to a 
non-contractual liability claim for unfair 
competition is, according to Article 6(1) 
of Regulation (EC) No 864/2007 of the 
European Parliament and of the Council 
of 11 July 2007 on the law applicable to 
non-contractual obligations (Rome II), 
“[t]he law applicable to a non-contrac-
tual obligation arising out of an act of 
unfair competition shall be the law of 
the country where competitive relations 
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or the collective interests of consumers 
are, or are likely to be, affected”.

 The identification of the affected mar-
ket can be complex: if the denigrating 
acts relate to a commercial activity 
taking place in the real world, it will 
be necessary to identify the territory 
that may be affected (the territory from 
which the metaverse can be accessed 
- from which tokens can be purchased - 
and in which, in addition, the claimant 
carries out commercial activities that 
may be adversely affected as a result 
of the denigrating statements). If more 
than one state is affected, the law of 
each state would have to be applied 
in relation to the harm suffered in its 
territory. 

 If, on the other hand, the “denigrat-
ed” activity takes place entirely in the 
metaverse, the question may be more 
complex, since the rule obliges us to 

localise the harm in one (or several) 
state(s). One possible answer would be 
to locate the monetary consequences 
in the real world of an activity carried 
out entirely in the metaverse and to 
consider that this is the place of the 
affected market, provided, however, 
that the metaverse “targets” this mar-
ket (again because it is possible to ac-
quire tokens from there). However, this 
response has disadvantages that will 
have to be assessed (where, in the real 
world, the profits of the metaverse are 
passed on may be completely random 
and, consequently, unpredictable for 
the person claiming to be the victim of 
the harm; the place where the profits 
are earned is not the place where the 
activity is carried out, etc.) and which 
once again highlight the legal uncer-
tainties that will have to be addressed 
if the metaverse consolidates itself as a 
manner of acting in the market and in 
social life.
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This paper examines the main intellectual 
property (copyright and related rights)  
issues raised by the metaverse in general and 
non-fungible tokens in particular.

Metaverse, non-fungible tokens  
and intellectual property

“
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  Introduction

 One of the characteristics of the metaverse 
is its configuration as a virtual world parallel 
to the physical one in which users, through 
their avatars, can carry out all kinds of activi- 
ties. It is not surprising, therefore, that the  
metaverse constitutes a new space for the 
creation, dissemination and exploitation of 
all kinds of works and renditions susceptible 
of protection by means of intellectual prop-
erty (understood in its strict sense as the sum 
of copyright and related rights). And this 
also explains why, together with the issues 
related to ‘industrial property’ - to which I 
have already paid attention in a previous 
paper -, among the main legal problems 
that arise in the metaverse are also those 
related to intellectual property.

 Metaverse, original  
creations and copyright 
protection

 The design and implementation of a me- 
taverse requires the use of specific comput-
er programmes that give rise to the crea-
tion of the virtual world and the different 
elements that comprise it. And both these 
programmes and the virtual realities gen-
erated by their execution may be subject 
to copyright protection or lead to acts of 
copyright infringement in respect of other 

people’s works or renditions, existing outside 
the metaverse.

 The computer programmes  
involved in the functioning  
of the metaverse

 The creation of a metaverse requires the use 
of various computer programmes and appli-
cations necessary for it, and there is specific 
software for the design of virtual worlds. These 
programmes, as is well known, are protected 
by copyright, as provided for in the Agree-
ment on Trade-Related Aspects of Intellectual 
Property Rights (Art. 10); in the World Intellec-
tual Property Organisation Copyright Treaty  
(Art. 4); at the European level, by the current 
Directive 2009/24/EC, on the legal protection 
of computer programs, and, in our country, 
by the Copyright Act (Arts. 95 et seq.). In any 
case, the metaverse does not give rise to any 
kind of peculiarity or speciality in the appli-
cation of this set of rules, as these computer 
programmes are protected in the same way 
as any other programme created for purposes 
other than those of the metaverse.

 Metaverse creations

 As a consequence of the use and execution 
of the different software involved in the 
metaverse, in particular the software for 
the design of the virtual worlds, different 
works protected by copyright can also be 
generated. This can happen with the spaces 
of the metaverse (buildings, squares, com-

https://www.ga-p.com/wp-content/uploads/2022/04/Propiedad_industrial_metaverso_eng-2.pdf
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"One of the characteristics 
of the metaverse is its 
configuration as a virtual world 
parallel to the physical one"

mercial premises, etc.) or with the avatars  
themselves. 

 The protection of this type of creation through 
copyright is different from the protection of 
software. In reality, what metaverse users 
perceive as a consequence of the execution 
of the computer programmes that create the 
metaverse is nothing more than a form of user 
interface. And, although there has been some 
doctrinal and judicial debate on the matter, 
the Court of Justice - in its judgment of 22 
December 2010, C-393/09 - has resolved it 
by declaring that a graphical user interface 
does not constitute a form of expression of 
a computer programme and, consequently, 
cannot benefit from copyright protection for 
computer programmes. That does not, howev-
er, as the Court of Justice has also recognised, 
preclude such a graphical user interface from 
being eligible for copyright protection as 
a work, provided that the interface consti-
tutes an intellectual creation of its author. 
It follows, therefore, that by using a virtual 
world design programme it is possible to 
create elements of that virtual world which, 
in turn, give rise to protected works. This will 
be the case, for example, with the design of 
an original space or character, so that they 
will be protected against reproduction, public 
communication or transformation by a third 
party, without it being an obstacle for this 
that the third party has used a computer 
programme with a different source code or 
object code.

 In these scenarios, however, the prob-
lem arises of determining with whom 
the ownership of the works thus created 
will lie, bearing in mind that the owner-
ship of the software does not necessarily 
determine the ownership of the works 
created using these programmes. There 
are, therefore, several possibilities: 

— It may happen, firstly, that a com-
pany creates a closed metaverse, 
with no option for users to generate 
their own elements. In such a case, 
that company may be the owner of 
the virtual world design software 
and also of the various creations 
that the company generates using 
that software. But it is also possi-
ble for a company wishing to cre-
ate a metaverse to commission a 
third party (owner of a design pro-
gramme or authorised to use it) to 
do so. We would then be dealing 
with a manifestation of the crea-
tion of a commissioned work, so 
that it will be necessary to com-
ply with the stipulations between 
the parties regarding the possible 
transfer of the rights to exploit 
the work thus created. It should be 
remembered that in Spain these 
contracts are governed, as well 
as by the clauses agreed between 
the parties, by the rules laid down 
for the specified-purpose contract 
and by the rules of the Spanish  
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Copyright Act that are compati-
ble with the commissioned work, 
including the general provisions 
on the transfer of rights in Articles 
43 et seq. of the said statute. Final-
ly, the general rules of contracting 
(Art. 1258 and Arts. 1281 to 1288 of 
the Spanish Civil Code) shall ap-
ply. And, on this basis, the courts 
understand that, in the absence of 
an agreement on the ownership of 
the work, there is a transfer limit-
ed to those pecuniary rights strictly 
necessary for the fulfilment of the 
purpose of the contract: see, for 
example, Judgment no. 494/2017, 
of 23 November, of the Barcelona 
Provincial Court (15th Chamber).

— Along with the above circumstanc-
es, in most cases the creation of the 
base metaverse is accompanied by 
the possibility for users to create 
new elements in the metaverse. 
This is due to the fact that in many 
cases virtual world development 
companies limit themselves to cre-
ating the base virtual world, inte-
grating software that metaverse 
users can use to create their own 
objects. And it is precisely for this 
reason that contractual conditions 
that must be accepted before en-
tering the metaverse usually pro-
vide that users grant the owner of 
the metaverse a licence over such 

user-generated content susceptible 
of protection; such a licence, as a 
general rule, is configured under 
conditions that are advantageous 
for the owner of the metaverse: 
it is established as an exclusive, 
perpetual, irrevocable, transfer-
able and sub-licensable licence. 
Furthermore, it is also common for 
licence agreements to even contain 
a waiver of the author’s non-pecu-
niary rights, although such a waiv-
er will be void under Spanish cop-
yright law, in which the author’s 
non-pecuniary rights are express-
ly configured as unwaivable and  
inalienable. 

 Copyright infringements  
in the metaverse

 The metaverse is not only a space for the 
creation of copyrighted works. It is also a 
space for the infringement of other people’s 
rights. 

 Such acts of infringement may involve crea-
tions generated in the metaverse (an avatar, 
an image decorating a room, etc.), which 
are reproduced, publicly communicated or 
unlawfully transformed by a third party in 
the same or a different metaverse.

 But copyright infringement acts can also 
occur when a person uses in the metaverse, 
without due authorisation, creations external 
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"The metaverse is not only a 
space for the creation  
of copyrighted works. It is also 
a space for the infringement 
of other people’s rights"

to the virtual world (such as a photographic, 
musical or audiovisual work, among others), 
which will imply acts of reproduction, public 
communication and, possibly, transformation 
of the protected work or rendition. Therefore, 
in order to avoid incurring in harmful acts, 
special attention must be paid in the licens-
ing agreements to the uses intended to be 
made in the metaverse.

 Moreover, in the case of an infringement of 
a third party’s copyright, the same problems 
arise as when industrial property rights are in-
fringed (and to which I have already referred 
in my above-mentioned discussion paper on 
industrial property in the metaverse): difficul-
ties in identifying the perpetrator (especially 
in metaverses that do not require users to dis-
close a real-world identity); the existence of 
disclaimers by centralised metaverse owners 
or open metaverse managers, which have to 
be signed by users and which only produce 
inter partes effects; and the possibility for 
metaverse owners or managers to invoke 
the safe harbours or exemptions from liabil-
ity provided in certain legislation, as is the 
case, in the European Union, of the 2000 
Directive on electronic commerce and, in 

Spain, of the Information Society Services 
Act 34/2002 that transposes it, provided 
that they have no actual knowledge that the 
activity on the metaverse infringes the rights 
of a third party and that, if they do, they act 
diligently to remove the infringing content or 
access to it, with the consequent importance 
of the notice and takedown mechanisms laid 
down in many metaverses as a way of com-
municating the infringement and requesting 
the removal or blocking of the infringing  
content. 

 Non-fungible tokens  
in the metaverse:  
IP issues

 As Reyes Palá explains in her paper “Meta- 
verse tokens” , among the different types of 
tokens used in the metaverse are non-fun-
gible tokens (or NFTs), which consist of a 
unique digital representation of a spe-
cific digital element that is stored using 
blockchain technology and can be trans-
ferred and, therefore, traded. This is a 
type of token that can be generated and  

https://www.ga-p.com/wp-content/uploads/2022/03/Tokens_del_metaverso_eng.pdf
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traded outside the metaverse (for example, 
in marketplaces such as Opensea), but which 
undoubtedly also find a fertile field of ap-
plication and use in virtual worlds. In fact, 
two of the largest metaverses currently in 
existence, Decentraland and The Sandbox, 
already allow the exchange of this type of 
tokens.

 The concept of non-fungible tokens or NFTs is 
raising many questions related to copyright 
law, some of which are discussed below:

 Can anyone own the intellectual 
property of a non-fungible token?

 In reality, a non-fungible token is nothing 
more than a computer code (a string of letters 
and numbers) that is created according to 
a technical standard and stored on a block-
chain. Although there are different standards 
on different blockchains (BEP-721 on Binance 
Smart Chain, TZIP-12 on the Tezos blockchain, 
etc.), currently, most non-fungible tokens are 
created according to the technical standard 
ERC-721 (Ethereum Request for Comments 
721), developed by Ethereum. According to 

this technical standard, a non-fungible to-
ken consists of at least two elements that 
make it unique: an identification number 
(the token ID) and a contract address, which 
allows it to be consulted in the blockchain re- 
gistry.

 The process of creating (or ‘minting’, which 
is the term commonly used) a non-fungible 
token is relatively simple and intuitive, thanks 
to various applications specifically designed 
for this purpose. In essence, it requires a digi-
tal file to which the token is to be associated. 
This digital file can contain a text, an image, 
a video, a drawing, etc. Anything that can be 
digitised can be used to mint a non-fungible 
token. But it is not the digital file itself that 
serves as the basis for its generation. The 
non-fungible token is simply a set of data 
or metadata on that file. 

 This being the case, it is easy to understand 
the difficulties in recognising copyrights over 
non-fungible tokens. Someone may claim own-
ership of a token, but not copyright, because 
its creation is the result of an automated pro-
cess absent of a human creative process.
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 Can non-fungible tokens  
be minted on the basis  
of copyrighted works  
or renditions?

 As indicated above, a non-fungible token can 
be minted on the basis of any digital file (in-
cluding, therefore, those files that represent 
metaverse realities, such as, for example, a 
car for use by an avatar). Consequently, it is 
perfectly possible for a non-fungible token to 
be generated to represent a work or rendition 
in which a copyright exists, either because 
the work or rendition is digital (e.g. a digital 
photographic work or a mere digital photo-
graph), or because the work or rendition is 
analogue, but is digitised prior to the minting 
of the non-fungible token (as would be the 
case if the paper copy on which the author 
has created a drawing is scanned).

 In such cases, the token is the digital rep-
resentation of a file containing a copyrighted 
work or rendition. But the non-fungible token 
itself is not the subject of copyright or any 
other related right.

 What happens when  
a non-fungible token linked  
to a protected work or rendition  
is minted without the permission 
of the copyright holder?

 It is technically possible to mint a non-fun-
gible token on the basis of someone else’s 
protected work or rendition. Consider, for ex-
ample, the use of a third party’s photograph 
or digital design or the use of a photograph 
of another’s sculpture to mint such a token. 
Aware of this possibility, and in view of the 
pressure that users are exerting on applica-
tions in which non-fungible tokens are minted 
and traded, some of them have introduced 

prior control measures, by means of so-called 
oracles, to try to prevent this. However, it is 
still possible to mint a non-fungible token on 
someone else’s work or rendition. 

 In these cases, the question arises as to wheth-
er this type of conduct involves an infringe-
ment of the copyright protecting the work 
or rendition in question. The same question 
arises when it is the author of the work who 
mints the non-fungible token after having 
assigned the commercial exploitation rights. 
In fact, this type of controversy has already 
arisen in practice. One need only recall the 
conflict between the Miramax studio and 
the filmmaker Quentin Tarantino over the 
non-fungible tokens that the latter minted 
linked to unreleased scenes from the film 
Pulp Fiction, an act that the studio considers 
to be in breach of the assignment of rights 
agreement between the two parties; or the 
express prohibition by the Marvel and DC 
companies for their artists to mint and sell 
non-fungible tokens of the characters created 
for them. 

 When a non-fungible token linked to a pro-
tected work or rendition is minted without 
the rights holder’s permission, there may be 
a copyright infringement as a result of the 
acts prior to obtaining a digital file on which 
to create the token. This will be the case, for 
example, if a physical work is scanned in 
violation of the author’s reproduction right 
or if an unlawful digital copy of a work or 
rendition is obtained. And there may also be 
copyright infringement if someone else’s dig-
ital work is modified to produce very similar 
creations on which the non-fungible tokens 
will then be minted. 

 Likewise, problems can also arise in the 
case of a lawful digital copy of the work or 



68

rendition, not so much because of the sim-
ple generation of the non-fungible token 
- because, in principle, this does not involve 
the reproduction of the protected property 
or any kind of transformation, since only a 
computer code linked to it would be gener-
ated - but because to obtain the metadata 
it is necessary to upload the digital file to 
a certain platform of non-fungible tokens, 
and at that moment a non-consensual act 
of reproduction would take place. 

 Similarly, an act of communication to the 
public of the protected work or rendition 
and, consequently, an act detrimental to the 
intellectual property of others may also take 
place if the non-fungible token incorporates 
a link to the work or rendition. As mentioned 
above, this type of token has a series of el-
ements required by the ERC-721 standard. 
However, other optional elements can also be 
incorporated, including a link to the specific 
digital file linked to the non-fungible token. 
Consequently, the subsequent communication 
to third parties of such a token, in which the 
link to the protected work is inserted, may be 
considered an act of communication to the 
public that infringes the intellectual property 
of the work to which it refers. Admittedly, this 
is a novel case on which there is still no case 
law, but it is worth considering the applica-
tion of the case law of the Court of Justice 
on internet links - established above all in 
its judgments of 13 February 2014 (Svensson, 
C466/12) and 8 September 2016 (GS Media 
BV, C160/15) so that consideration should be 

given to whether or not the linked file is on 
the website with the consent of the copyright 
holder. In the first case, infringement may be 
considered to exist if the link gives access to 
the work to a new public that would not have 
access to it through other channels. On the 
other hand, when the work appears on the 
website to which the link is made without 
the consent of the copyright holder, it will be 
necessary to consider whether or not there 
is a profit motive on the part of the person 
providing the link, since, if there is (and in 
the world of non-fungible tokens everything 
suggests that this will be the case), it is pre-
sumed that there is an act of communication 
to the public.

 What are the intellectual property 
implications of the emerging  
phenomenon of non-fungible  
token replicas?

 Although non-fungible tokens are unique, it 
is possible to create a new token on the same 
item, which will result in several non-fungi-
ble tokens being linked to the same digital 
file. In fact, sometimes the author of a work 
decides to mint several non-fungible tokens 
on the same work. And sometimes it is unau-
thorised third parties who, there being only 
one token created by the copyright holder, 
mint new tokens. In these cases, we speak 
of copies of non-fungible tokens, and there 
are applications, such as NFT Replicas, spe-
cifically aimed at generating them. In any 
case, it is important to bear in mind that, in 
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reality, these copies are different tokens (with 
different token IDs and contact addresses).

 In accordance with what has already been 
explained, if the non-fungible token being 
copied is based on a work or rendition in 
which intellectual property rights exist, to the 
extent that the copying is accompanied by 
acts of reproduction, public communication 
or transformation of that work, there may 
be an intellectual property infringement in 
respect of that work or rendition. In fact, some 
of these applications are presented as a way 
to obtain the equivalent of an exact copy of 
your favourite work of art and allow you to 
obtain a copy of the file. But infringement 
will be determined by these additional acts 
and not by the fact that a new non-fungible 
token has been generated on that copy of 
the file. 

 Does the transfer  
of a non-fungible token involve 
the transfer of intellectual  
property rights in the work used 
in its minting?

 Once minted, non-fungible tokens can be 
traded both in the metaverse and outside it, 
either on electronic trading platforms such as 
Opensea, or in the physical world, for example 
at auction houses. In fact, recently, the well-
known auction house Christie’s has joined 
the sale of this type of digital goods (note, 
for example, the auction of a digital work 
with a linked non-fungible token by the artist 
Beeple for 69 million dollars, or the auction 
of a collection of nine non-fungible tokens 
by CryptoPunks for 16.9 million dollars).

 The transfer of non-fungible tokens is a grow-
ing reality, to the point that voices have been 
raised denouncing the existence of a bubble 

that will soon burst. In any case, and irre-
spective of such prognoses, one only has to 
look through the press to find examples of 
million-dollar transactions. This being the 
case, it is easy to understand that, when a 
person acquires a non-fungible token linked 
to a copyrighted work or rendition, he or she 
may believe that he or she is acquiring the 
rights to exploit that work or rendition.

 At first glance, one might think that whoever 
acquires a non-fungible token, sometimes pay-
ing an astronomical sum, would then be free to 
use and exploit at will the copyrighted work 
or rendition to which it is linked, for example, 
by displaying a digital image of the work on 
the wall of the commercial establishment he 
or she manages in the metaverse. But this is 
not the case, or at least not necessarily so. 

 Indeed, the transfer of a non-fungible token 
entails a change in its ownership that will be 
reflected in the blockchain ledger and this 
transfer may be governed by a smart contract 
whereby, each time the token is transferred, 
a portion of the price will automatically go 
to the creator of the token.

 But the transfer of the non-fungible token 
does not imply the transfer of the right to 
exploit the work or rendition used to mint it 
and to which it is linked. And this is so even if 
the token has been minted by the copyright 
holder himself. Such a token, as mentioned 
above, simply consists of a series of metadata 
linked to a digital file. Therefore, its transfer 
only implies the transfer of the ownership of 
that metadata. 

 Therefore, the possible assignment of in-
tellectual property rights and, in general, 
the determination of what the token holder 
may or may not do with the linked work or  
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rendition are matters that should be regu-
lated, should the parties wish to enter into 
such an agreement, in a contract or licence 
parallel to the sale of the non-fungible token. 
An example is the agreement accompany-
ing the purchase of NBA Top Shots, which 
expressly provides for the granting of a li-
cence to use the elements linked to the to-
ken, a licence which is expressly described as 
non-transferable and subject to other restric- 
tions. 

 However, the existence of a parallel contract 
regulating the rights of the non-fungible 
token holder in relation to the linked work 
or rendition does not solve all the problems 
either, because the non-fungible token does 
not contain the content of any such contracts. 
Consequently, even if the IP owner sets out 

the restrictions and scope of the assignment 
in the contract with the first acquirer of the 
token, there is no guarantee that subsequent 
acquirers will be aware of it. It is true that a 
contractual obligation can be imposed on 
the first acquirer to disclose these details to 
subsequent purchasers of the non-fungible 
token, but it is quite feasible that this ob-
ligation will be breached. Precisely to try 
to mitigate these disadvantages, there is 
the possibility (implemented, for example, 
by Safe Creative) of incorporating in the 
non-fungible token a link to a website stored 
in a decentralised and unalterable system 
such as the InterPlanetary File System (IPFS), 
in which the authorship of the element to 
which the token refers, as well as the rights 
that the holder of a non-fungible token has 
over that work or rendition, are recorded. 
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This paper analyses the attachment of civil 
liability arising from failures in virtual worlds 
supported by "decentralised distributed 
ledger" technology in the absence of a network 
owner operator.

“

Operators and liability  
in the metaverse

On the attachment 
of civil liability  
arising from virtual 
worlds failures
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 Protagonists

 “Decentralised distributed ledger” technol-
ogy is needed as network support for enter-
tainment or market content when aiming for 
two objectives. First, that there are no “own-
er operators” of the network, which is decen-
tralised, i.e. network operations are not ex-
ecuted on a single computer and therefore 
no one is empowered (in theory) to cut off 
access or shut down the system; second, that 
the security of the “transactions” is achieved 
through an open system with irreversible se-
curity and not by the intermediation of a 
trusted third party. If these objectives are  
not required or unattainable (e.g. the “mat-
ching” of financial transactions carried out 
by the market operator of a multilateral 
trading facility operated on the basis of 
distributed ledger technology), it makes no 
sense to invest in blockchain and smart con-
tract content insertions. This does not mean 
that “metaverses” cannot be built on tradi-
tional networks, as illustrated by digital war 
games, which are an example of a first-gen-
eration metaverse. In these non-distributed 
networks, there is no major problem in find-
ing the “operator” of the system or in basing 
its civil liability to third parties as a central-
ised operator. And, if the platform is a pluri- 
lateral market, we already have a more 
than twenty-year-old model that easily pro-
vides us with the answers to these cases of  
liability.

 Then, assuming a network of decentralised 
ledgers as the first tier, the protagonists in 
the digital universe are these:

• • Blockchain

 It is the “first-tier system”. The Ethereum 
network, in view of its popularity and 
performance. According to the Ethereum 
website, Ethereum is a “community-man-
aged technology”. This is true, but it is 
no less true that there is a Swiss foun-
dation that holds the network’s assets 
(its ether reserves at least, in addition 
to the open source software). However, 
such a blockchain could function per-
fectly well without a controlling entity. 
Regardless of whether it is a neutral 
network (like the internet, which it is not 
entirely) or a platform, it is true that the 
network operates through a decentral-
ised block production by nodes that are 
not subject to proprietary architectures. 
In terms close to the truth, it can be ar-
gued that blocks are not produced by 
a “proprietary” network, but by anon-
ymous “miners” who make a living by 
certifying blocks. All tokens created by 
any metaverse working on Ethereum are 
on Ethereum, as is every smart contract 
produced in blockchain “management”. 
The blockchain can incorporate trans-
actions on any “service”, from crypto-
currency traffic to the fantasy universe 
of Decentraland. As a rule (or, better, 



73

caeteris paribus), a blockchain as such, 
even if it has an owner (a foundation), 
does not function as a centre of legal 
attachment.

• • Smart contracts 

 They are “second-tier systems”. They are 
simple (but not straightforward) com-
puter programmes by means of which 
automated processes are executed, val-
idating bilateral transactions or pluri- 
lateral decisions (e.g. the “agreement” 
of a decentralised autonomous organ-
isation or DAO) without the need for 
human intermediation or a third sys-
tem. Naturally, they can fail and pro-
duce pathologies in token trading. All 
smart contracts are on the corresponding 
blockchain network. But they could be 
designed by any user, both individuals 
and companies. As they are self-execut-
ing transaction systems, it is to some 
extent legitimate to call them also, as is 
done, “fund custodians”. The most likely 
centre of attachment is the manufacturer 
(developer) of the relevant software.

• • Physical virtual reality device manufac-
turers (Oculus/Meta, Lenovo, Logitech, 
Apple, Microsoft, etc.) 

 These are “products” within the mean-
ing of the term under Directive 85/374/
EEC. Anyone can be a manufacturer in 
this sense. They do not “work” for the 
network, but around it, for its use. If they 
are tangible devices, their most likely 
(not only) centre of attachment will be 
their manufacturer.

• • Design software for virtual worlds (Ado-
be, Autodesk, Unity, Epic) 

 These are companies that own software 
capable of designing metaverse objects 
and avatars. There are many small com-
panies that are in the business of using 
these programmes to design all kinds of 
things in 3D: avatars, houses, landscapes. 
They are also sort of manufacturers or 
designers. 

• • Exchanges

 Cryptocurrency exchanges or exchanges 
of cryptocurrencies for legal tender, e.g. 
Binance or Coinbase. They are outside 
the first tier and can be called ancillary 
agents of blockchain traffic. 

• • Virtual world development companies 
(Microsoft, Meta, Epic Games, Electronic 
Arts)

 These are the ones that design the un-
derlying virtual world. They usually incor-
porate builder software integrated with 
the design programmes so that each 
user can compose his own objects. They 
are manufacturers or designers of pro-
grammes, and as such act as centres of 
legal attachment for their“ products”.

• • Decentralised metaverse models

 This is the third network tier: the case of 
Decentraland, Bloktopia or The Sandbox. 
In Decentraland, for example, 60% of 
the “governance” tokens are held by the 
shareholders, the programming team 
and a foundation, which owns the in-
tellectual property of all the tools, the 
forums, the marketplace for the exchan- 
ge of tokens. The “relevant decisions” 
are taken by Decentraland’s decentrali- 
sed autonomous organisation, which  
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is neither a legal entity nor a body of 
the foundation. As such, this organisa-
tion is nothing more than a set of smart 
contracts that serve to “upload” opin-
ions on issues and count votes. Decen-
traland has no special agreements with  
Ethereum; it simply uses the blockchain 
like millions of other users. The entity 
that owns the system is the centre of 
legal attachment, regardless of whether 
it then disclaims liability on the basis of 
the criteria we will discuss later. There 
are metaverses within metaverses, such 
as Decentral Games (Decentraland’s 
“casinos”), which operates in the virtual 
world of Decentraland, but which could 
live separately.

• • Marketplaces 

 They can be, as in Decentraland, me- 
taverse-specific or they can function as 
external systems and officiate to buy 
and sell all kinds of non-fungible tokens 
(NFTs), including Decentraland plots 
and other properties of the relevant 
metaverse. The best known one today 
is OpenSea. The metaverse in question 
has no knowledge or control of the mar-
ketplace on which the token is traded, 
and this trading is executed by means 
of a smart contract. Transactions “oc-
cur” - in the legal sense - on these mar-
ketplaces and the operators of these 
marketplaces are their centres of legal  
attachment.

• • Wallets

 The best known is MetaMask (“the fox”), 
an asset belonging to a commercial 
company. It assigns the user a unique 
identity in the Decentraland metaverse, 
as it provides the account into which 
the user must enter the cryptocurrencies 
needed to “trade” in the metaverse or 
marketplace. The account contains all 
of the account holder’s tokens created 
on the Ethereum blockchain network. 
Although the access keys are on the us-
er’s device, the “possessio civiles” of the 
tokens lies with the wallet.

• • Users

 By definition, it is a plural and decentral-
ised group not subject to control, com-
panies or consumers. The user can be the 
one who “plays” in the system, but also 
the one who designs his avatar and who 
controls his activity in the metaverse. 
It can be the company that acquires 
monetary or non-monetary assets in the 
metaverse. Each user is responsible for 
his own conduct, to the extent that it 
causes harm to third parties or breaches 
of contractual expectations.

 Harm

 If we disregard, as irrelevant, the psycho-
physical harm caused to physical persons 
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and the tangible material harm caused to 
other people’s property, which would be mar-
ginal in 3D virtual reality systems, the harm 
of the metaverse would be a very limited  
set of contingencies of injury to legal expec-
tations. 

 Let us note that all relevant harms in the 
metaverse are relevant precisely because 
they “take place” in the real universe. If this 
were not the case, these “harms” (e.g., sex-
ual abuse of one avatar by another) would 
be outside the law, or at least outside the 
law of this world. The same applies to con-
tractual breaches caused in the metaverse; 
if not realised as a breach of expectations in 
the real universe, they would have no mean-
ing for the law. Even cryptocurrencies only 
have “worth” insofar as they have a dollar 
equivalent today, although this may change 
in the future. In the present time it would be 
no more than science fiction (the umpteenth 
version of the Matrix) to apprehend a possi-
bility of legally relevant harm being caused 
in the closed universe of a virtual metaverse. 
For such a thing to happen, highly developed 
metaverses would have to be self-sufficient 
worlds in themselves, with autonomous arti-
ficial intelligence agents with deep learning 
that are not manipulated by humans or re-
al-world agencies, a world with its own rules 
of law and conflict resolution, incapable of 
influencing and not susceptible to being in-
fluenced by our world, which for the smart 
agents of that metaverse would perhaps be 
nothing more than a “retroverse” of their 
own representation.

 “Murder” or sexual abuse (a real case, re-
cently reported in Meta/Facebook’s Hori-
zon Worlds metaverse) committed on one 
metaverse avatar by one or more other av-
atars does not impact as harm in the real 
world. We see it every day: the metaverses 

that work at full capacity today are virtual 
games, and they are all killer games, and will 
continue to be so - with even greater relish - 
when the killing agents can be constructed 
as avatars themselves (a timely reflection 
against those who voice the anti-truth that 
Vladimir Putin is an idiosyncratic monster). 
If these metaverses impact on the real world, 
they will not do so as murder or sexual abuse 
- even if a tactile sensation gadget (electro-
myography) would allow you to “feel” in the 
flesh the carnality of abuse that is not car-
nal - but as unspecified pain and suffering 
that the avatar’s “operator” proves to have 
suffered. But even with this supplementary 
niche, we believe that there is no claim for 
damages related to pain and suffering pro-
duced in the real world as a consequence of 
the destruction of, or wrong to, metaverse 
tokens.

 We proceed to formulate a taxonomy of 
harms that may be relevant:

• • Direct infringement (usurpation) of in-
corporeal rights of the real universe 

 Harm arising from the infringement of 
incorporeal property rights (image, copy-
right, trademark, privacy, personal data, 
etc.) are the most significant. Of course, 
an intellectual property right cannot 
be infringed in virtual reality if it does 
not exist in the real world, and it is only 
infringed because it exists in the real 
world; tokenmarks are only infringed to 
the extent that the conduct falls under 
the rule of ownership that applies to 
trademarks in the real world.

• • Purely pecuniary harm 

 It does not infringe property rights, but 
entail the cessation of an expected flow 
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of funds or an added cost necessary to 
restore the pre-injury state; also conse-
quential loss relating to a breach or di-
rect damage. Given the non-contractual 
factual structure of metaverse access, 
the only compensable event would be 
pecuniary harm caused by a contrac-
tual breach in the metaverse, e.g. any 
“warranty of title” problem in the token 
transfer business. 

• • Pain and suffering 

 It is the non-specific marginal niche of 
non-material damage not linked to in-
juries to incorporeal property rights. 

• • Loss or destruction of tokens 

 Refers to the loss or destruction of tokens 
deposited in an account or wallet of the  
metaverse system or a subsidiary of  
the metaverse system. 

• • Disappearance” or “shutdown” of the 
system

 This is something that is always in the 
hand (even if not confessed) of any “pro-
prietary” or semi-proprietary system. 
Loss of access can only be contractual 
damage and only if access has been 
paid for, but it can result in the subse-
quent loss of tokens or their supervening  
unusability due to the non-existence of 
the universe in which they operate and 
have value.

• • Loss of value of cryptocurrencies 

 There is potential harm in the metaverse 
for which no operator is liable because 
it is harm due to a risk assumed by the 
participants in the system or that must 
be understood as assumed regardless of 
what the user understood. The creator of 
the cryptocurrency, the nodes of the dis-
tributed ledger, the entity that “controls” 
the Ethereum network, the exchange, 
the market, are not liable for the loss 
of value of cryptocurrencies against the 
legal tender, unless this deflation has its 
origin in the infringement (impossible, it 
is said, thanks to smart contracts) of the 
self-regulation of issuance of the virtual 
currency. However, one cannot help but 
imagine the possible existence of “de-
fects in the issuance” of the currency as 
a cryptoasset or non-compliance with 
the whitepaper that crudely serves as 
the issuance “prospectus”.

 Existing models  
of attachment  
in the legal system

 The European regulatory framework for tech-
nological social communication systems of-
fers four possible models for metaphorical-
ly constructing a system of liability in the 
metaverse. These models are constructed 
with a very high level of conceptual ab-
straction for fear that a more precise factual  
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delimitation would lead, first, to a risk of 
over- or under-inclusion and, second, to a re-
laxation of the requirement of technological  
neutrality. These are the following:

— The first model is the information society 
and e-commerce model. It is regulated 
by Directive 2000/31/EC and Regula-
tion (EU) 2019/1150. It regulates a type 
of digital platforms, two-sided or mul-
ti-sided marketplaces characterised by  
intermediation and the creation of in-
direct network effects. It seems beyond 
doubt that metaverses, whatever their 
scope, cannot fall within the scope of 
this formula following the descriptions 
contained in recitals 17 and 18 thereof. 
However, its abstract rules of attach-
ment could be transferred in part to the 
metaverse model with some benefit. 
Thus, the owner of platforms providing 
(“provider”) intermediation which does 
not manipulate content (“mere con-
duit, hosting”) is, as a rule, not liable 
for content produced by third parties 
over which they have no editorial con-
trol. Such platforms are not subject to an 
initial filtering duty, except in the case 
of intellectual property infringements 
(Art. 17 Directive 2019/790). Such plat-
form owners are liable for such content 
if they could have known of its illegal na-
ture or, when they were formally warned 
of it, did not take any initiative; in the 
relationship with consumers, they are 
also liable if the context of the provision 
could give rise to the confidence that 
the content is controlled or produced 
by the “intermediary provider” (Art. 5 
of the European Proposal 2000/31/EC, 
COM/2020/825 final, “Digital Services 
Act”). The future European Digital Servic-
es Act regulation will, however, introduce 

a higher level of requirements for “large 
platforms” and for those operating in the 
European Union as online marketplaces  
and social networks.

— The second possible model is that of the 
harmonised system of personal data 
processing in Regulation (EU) 2016/679. 
Under this model, we would hold the 
“controller” (cf. recital 146 of the regu-
lation), a highly abstract person whose 
only identifying feature is that it “de-
termines the purposes and means of 
the processing”, liable. But who is ob-
jectively liable by virtue of the new prin-
ciple of liability on account of the result 
set out in Articles 5.2, 24, 25 and 32 of 
Regulation (EU) 2019/1150 (inciden-
tally, misinterpreted by the Judgment 
188/2022 of the Supreme Court, Third 
Chamber, of 15 February).

— The third model is that of the planned 
regulation of liability for damage 
caused by artificial intelligence systems 
contained in the Resolution of the Eu-
ropean Parliament and in the proposal 
for a Regulation of 20 October 2020. 
This model dispenses with other pos-
sible subjective concretisations and is 
situated in the highest possible order of 
abstraction. The system “operator” is li-
able. A distinction is made between the 
“end operator” (the user of the artificial 
intelligence agent), i.e. any natural or 
legal person who exercises a degree of 
control over a risk associated with the 
operation, and the “initial operator”, 
i.e. the one who defines the character-
istics of the technology on an ongoing 
basis and provides data and a final 
support service on an essential basis. 
Who the one and the other may be, in 
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a context of technological neutrality 
and very rapid scientific and technical 
advances, is a matter on which the reg-
ulator reasonably declines to commit 
itself and leaves open to interpretation 
and to the work of regulatory bodies or 
courts.

— The fourth model is rather older, that 
of the manufacturer’s liability for prod-
uct defects, from Directive 85/374/EEC. 
Its projection is limited for us. First, be-
cause it is certain that the metaverse is 
not a “product” within the meaning of 
the law. Secondly, and more important-
ly, because any defects that the product 
may have will not be of a kind that can 
cause material damage to persons and 
property.

 Consequently, we have four models already 
created by European regulation. Namely, the 
“manufacturer” is liable, the “operator” is li-
able, the “processor” is liable, and the “pro-
vider” of intermediary services controlling 
(or not controlling) the editorial content is 
liable (or not). 

 Of all these nomenclatures, some of which 
are no less abstract than others, we must 
inevitably keep the reference to the opera-
tor, not only because of the proximity of the 
metaverse to artificial intelligence systems, 
but also because ‘provider’ is precisely the 
centre of attachment chosen by the rules in-
strument Circular 1/2022, of 10 January, of 
the Spanish Securities Market Authority, on  
advertising of cryptoassets presented as the 
subject matter of investment. Thus, a ‘cryp-
toasset service provider’ is any natural or 
legal person whose professional or business 
activity consists of providing one or more 
cryptoasset services to third parties on a 
professional basis. ‘Cryptoasset services’ 
are those professional or business activities 
relating to cryptoassets, including but not 
limited to: trading cryptoassets on trad-
ing platforms; buying, selling or swapping  
cryptoassets; providing investment advice 
on cryptoassets; managing cryptoasset port-
folios; any form of cryptoasset remuneration; 
and any other services or activities aimed 
at trading cryptoassets. The centre of at-
tachment that organises a securities market 
using DLT technology in the European pilot 
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"We have four models 
already created by 
European regulation"

proposal referred to above, i.e. a central se-
curities depository or the market operator 
itself, such as the Madrid Stock Exchange  
(cf. cdos. 8, 10), is also an ‘operator’.

 Liability rules

 We must be modest in our attempt to pro-
pose liability rules in the blockchain univers-
es and their derivative systems. For obvious 
reasons: we do not yet have a complete 
perception of the subject matter of our dis-
course and the degree of its development. 
Law has not yet entered the reality of the 
metaverse, which still enjoys a kind of age of 
innocence where experimentation and play 
replace conceptual clarity. In fact, almost 
all the non-technical - and sometimes tech-
nical - literature that can be handled today 
is substantially built on metaphors, and it is 
not possible to articulate law on metaphors. 
It is even possible that our intuition of the 
matter is not correct, that we fail to adapt 
to the new environment, that we act under 
the servitude of technological realities that 
are or will be superseded.

 Having noted the above, we believe the fol-
lowing rules apply:

 Although they lie to the contrary, the reali-
ty of today’s war has taught us that it is not 
true that systems cannot close access to third 
parties. The Russians are out of OpenSea 
today, as they may be out of the internet. 

What can be said today is that blockchain 
blocks cannot be censored, pre-emptive-
ly monitored and then removed. Users are 
not responsible for these blocks, nor are the 
nodes of the system, nor are the miners. The 
Ethereum Foundation does not control this 
market. Analogously, therefore, the rule of 
nonliability of the mere conduit or hoster 
in the information society applies, without 
being able to generate ex post liability for 
an absence of monitoring, compliance and 
withdrawal. As a rule, there is no control over 
third parties operating in the chain and thus 
no liability for their conduct. However, given 
the fluid state of technology, this is still only 
a question of fact.

 The above rule applies to any platform (sys-
tem) that operates in the metaverse by as-
sociating editorial and visual content pro-
duced by third parties over which it has no 
control in principle. But this is a question of 
fact and also of time. To the extent that De-
centraland could exercise control over the 
deposit and traffic of Decentraland’s tokens, 
it would be liable for failure to comply with 
the duties of supervision associated with the  
position of control.

 The community that the blockchain and 
virtual worlds fabulists are so fond of talk-
ing about does not exist in law, it is not the 
owner of anything, nor is it the debtor of 
anything. Any self-attribution of ownership 
to the members of this so-called community 
is ideology (the ideology of the metaverse). 
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 Anyone who operates productively by gen-
erating “products” in a system capable of 
producing harm in the real world is liable for 
this result, either as manufacturer, initial op-
erator or final operator. His liability for the 
result is direct and has no releasing excuse 
based on diligence or prior art, unless the 
allocation of liability has been articulated 
by a valid contract (not, however, and as an 
example, by the terms and conditions of De-
centraland). The rule is rightly applicable to 
designers of smart contracts.

 Apart from (usurpatory) harm to incorporeal 
property rights in the real universe, the harm 
that can be imagined in the metaverse can 
only find a contractual basis. For a lasting 
contract to exist, it is not enough to pay the 
ticket or the entrance fee, which is always 
paid. One is only contractually liable when 
the service for which the price is paid is no 
longer provided. The person who charges for 
the ticket is not charging for the service pro-
vided by others. The cost of the ticket does 
not guarantee the expected returns, which, 
by the same token, are not the content of 
any remunerated contractual service.

 This is important because many disappoint-
ments and losses of value in these 3D sys-
tems occur with no liability, thus creating 
conditions for continuous development and  
experimentation.

 Being able to cut (turn off ) access to the sys-
tem is not the same as being able to control 
the editorial or visual content of the system. 
At present, no user makes payments in return 
for the continued and indefinite operation of 
the system. Decentraland will one day cease 
to exist, there is no doubt, and the tokens 
that embody property rights over wonder-
ful plots of land will be deposited without 
any use in exchanges, wallets or markets,  
which will also disappear one day and take 
their tokens with them to the universe of 
non-existence.

 Any end ‘operator’ (user) or initial ‘operator’ 
(developer) of artificial intelligence is liable 
for damage typically caused by such systems, 
regardless of the defective nature.

 Decentralised autonomous organisations are 
not centres of imputation of liability. They 
would not even be liable as irregular civil or 
commercial companies.

 The main incidence of contractual liability 
will occur in pathologies occurring in the 
purchase and sale of monetary or non-mon-
etary tokens. The intervention of a market-
place (e.g. OpenSea) breaks the contractual 
chain between successors in title. The sellers 
are not liable to the buyers for the legitima-
cy of the chain of title; it is OpenSea that 
is subject to liability for breach of warranty 
of title. And the producers or designers of 
smart contracts that have caused the failure 
of delivery, title or payment will be jointly 
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and severally liable with OpenSea. Neither 
Ethereum, its nodes or its miners are liable 
for such contingencies, nor Decentraland, 
for these same contingencies produced in 
its own universe.

 A curiosity:  
Decentraland’s  
standard terms  
and conditions

 The “terms of use” of the Decentraland me- 
taverse are the most outlined paradigm of 
what the creators of parallel digital univers-
es understand and expect from the law. They 
are neither unique nor idiosyncratic, as will 
become clear when reading the standard 
terms and conditions of, for example, Decen-
tral Games. There is no indication of which 
agent is liable for what, because these terms 
are characterised by the assumption of a 
generalised and unlimited nonliability in the 
decentralised virtual world and by the possi-
bility that the standard terms and conditions 
can be changed at any time and in any way 
by the foundation. The decentralised foun-
dation, which represents the Decentraland 
community, owns the intellectual property 
rights, the marketplace, the land manager, 
the decentralised autonomous organisa-
tion, other tools and the website, but “does 
not own or control Decentraland, as owner-
ship and governance is decentralised in the  

community through the DAO”, the latter 
being a decentralised autonomous organi-
sation that governs the platform. It denies 
that the foundation controls or claims own-
ership of MetaMask, the wallet, the browser, 
Google Chrome, the Ethereum network or 
any Web3 access provider. The foundation 
is not obliged to operate the platform and 
may cease operation at any time. Each sys-
tem tool is provided as is and there is no lia-
bility for any defects, so everyone is advised 
to take care where it matters to them. Secure 
access to the system tools is provided by a 
third party key manager selected by the user 
(e.g. Metamask, a Web 3 provider, etc.), who 
will be responsible for access and informa-
tion. The foundation and the decentralised 
autonomous organisation assume no respon-
sibility for any security breaches or unauthor-
ised access to the user’s “account”, which 
even if they wanted to, would not be able 
to remedy and would not be able to take re-
sponsibility for any content dumped on the 
system. Except for fraud, the foundation and 
the decentralised autonomous organisation 
are not liable for damages for “any reason 
whatsoever” and make no representations 
or warranties. The foundation assumes no 
information duties of any kind and the cli-
ent assumes the cost and risks of not having 
adequate information to operate in the De-
centraland universe. The foundation and the 
decentralised autonomous organisation are 
not liable for the acquisition or loss of virtu-
al currencies (mana, ethereum, bitcoin) that 
can be obtained with the tools of the system. 
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The foundation is not liable for any damage 
or loss of expectation that may result from 
the operation of the Ethereum network. The 
transfer of tokens takes place within the 
Ethereum blockchain and not in the Decen-
traland system; the foundation shall have no 
knowledge or control of such transactions or 
the possibility of reversing them, nor shall it 
be liable for any contingency that may occur 
in the process of transferring the tokens, the 
domain of which is attributed as a non-fun-
gible token to whoever acquires them. Such 
ownership may also determine its content 
and access limits and shall not entail the ac-
quisition of intellectual property rights in the 
token, which shall belong to the creator of 

the non-fungible token or NFT in accordance 
with applicable law. The “content” that may 
be created by the users of the system belongs 
to them, without interference by the Founda-
tion. Plots, “fixtures” and any tokens in the 
system are digital assets that exist only in 
the ledger maintained by the Ethereum net-
work. All smart contracts are “guided and 
occur” in the decentralised ledger within the 
Ethereum platform, without the foundation 
having any connection to them. 

 Of course, these standard terms and conditions  
do not have any legal value, other than what 
they may merit if they are worded in accord-
ance with the rules of substantive law. 
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Value-added taxation of NFT 
sales via digital platforms 

Analysis of different issues relating to the 
value-added taxation of NFT (non-fungible 
token) sales made through intermediary  
digital platforms.“
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 Case under review

 Recently, in its formal binding answer to a 
taxpayer’s query, V0486-22 of 10 March, the 
Directorate-General for Taxation (“DGT”) 
analysed the value-added taxation of sales 
of illustrations transformed using Photo-
shop (transformation of photographs to 
produce unique pieces) by a natural person. 
However, it should be noted that the subject 
matter of such sales is not the illustrations 
themselves, but the non-fungible tokens 
associated with them that certify their au-
thenticity, i.e. NFTs that grant the purchaser 
rights of use, but in no case the rights un-
derlying ownership of the work —the illus-
trations—. In the case analysed, the sale 
of these tokens is carried out by means of 
an online auction through the appropriate 
platforms, in such a way that they manage 
the sale without providing the seller with 
the identity of the buyers, since the transac-
tion is carried out through nicks, i.e. aliases 
or nicknames that the buyers adopt to carry 
out their transactions on the network.

 NFTs or non-fungible 
tokens

 In its answer, the DGT takes on board the 
definition of non-fungible tokens as digital 
certificates of authenticity which, through 
blockchain technology, are linked to a single 
digital file. Therefore, given their non-fungi-
ble nature, NFTs act as unique digital assets 

that cannot be exchanged with each other, 
since no two are identical, and what under-
lies the same can be anything that can be 
represented digitally, such as an image, a 
graphic, a video, music or any other digital 
content, even works of art, as in the case in 
question.

 As for the process of creating NFTs, it seems 
that, once the relevant digital file (image or 
video, for example) has been generated, it 
is uploaded to a platform where the genera-
tion of these tokens takes place by means of 
blockchain technology. In this way, a distinc-
tion seems to be drawn between two digi-
tal assets; on the one hand, the underlying 
digital file and, on the other, the non-fun-
gible token or NFT, which would represent 
the ownership of the underlying digital file 
and which, precisely, is the subject mat-
ter of the transfer carried out through the  
appropriate digital platforms.

 The role  
of the intermediary  
digital platform

 In this context, the DGT starts off by ana-
lysing who is supplying the digital good or 
service in question, which requires ascer-
taining whether the network operator man-
aging the auction is acting on behalf of the 
enquirer or on its own behalf. In this respect,  
the DGT states the following:
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— If the intermediary platform acts on 
its own behalf, in the case of supplies 
of goods, it should be understood that 
there are two supplies of goods, i.e., 
one from the principal to the commis-
sion agent and one from the commis-
sion agent to the customer. In the case 
of supply of services, with the commis-
sion agent acting on its own behalf, the 
latter is deemed to receive and supply 
the relevant services.

— Conversely, if the intermediary acts on 
behalf of another and not on its own 
behalf, there would only be one supply 
of goods or one supply of services di-
rectly from the principal —in our case, 
the enquirer— to the end customer.

 For this purpose, in order to determine in 
each case whether the intermediary is act-
ing on its own behalf or on behalf of an-
other, the terms of the contract between 
the parties must be analysed, taking into 
account, among other circumstances, who 
bears the risk of loss in the event of non-pay-
ment by the buyer, who assumes liability in 
the event of malfunctioning of the digital 
product or who fixes the final price of the 
digital product paid by the customer.

 In the specific case analysed in the query, 
the fact that the intermediary platform is 
not able to provide the specific identity 

of the buyer to the enquirer seems to in-
dicate that in its intermediation role it is 
only acting on behalf of another and not 
on its own behalf, so that the transaction 
in question seems to be between the en-
quirer and the buyer of the relevant digital 
good or service and that the transaction 
should be invoiced by the enquirer itself  
to the buyer of the NFT. 

 Characterisation  
of the transaction  
as a supply of services

 The DGT, on the basis of the above assump-
tions, analyses whether, for value added tax 
purposes, the transfer of digital certificates 
of authenticity (the NFTs) is to be considered 
a supply of goods or, on the contrary, a sup-
ply of services.

 In this respect, and after recalling both the 
definition of supply of goods provided by 
Act 37/1992 and Directive 2006/112, as well 
as the interpretation of said concept by the 
Court of Justice of the European Union, the 
DGT mentions that there is still no ruling by 
the said court on the nature to be attributed 
to NFTs, unlike what happens with crypto-
currencies. However, the DGT considers, first 
of all, that the nature of cryptocurrencies 
and non-fungible tokens cannot be likened, 
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since the latter are not currency and cannot 
be treated as fungible goods. Moreover, in 
the DG’s view, the sale of the tokens in ques-
tion would not qualify as a supply of goods 
because, in such cases, the subject matter 
of the transaction appears to be the digital 
certificate of authenticity itself, which rep-
resents the NFT, without physical delivery 
of the image file or the digital file linked  
thereto.

 Having ruled out the classification of the 
transactions analysed as supplies of goods, 
the DGT analyses their classification as 
supplies of services, in this case, digital 
services. In this regard, the DGT first of all 
looks at what it is provided on electroni-
cally supplied services in Article 69(3)(4) of 
Act 37/1992 (a definition that transposes 
Annex II to Directive 2006/112, which pro-
vides a non-exhaustive list of electronic 
services), as well as at the concept of such 
services also provided in Article 7 of Coun-
cil Regulation 282/2011 of 15 March laying 
down implementing measures for Directive 
2006/112. In addition, several formal bind-
ing answers of the DGT to taxpayer queries 
are also invoked in which cases such as that 
of a sculptor providing digital modelling 
services were analysed.

 In view of the foregoing, the DGT assumes 
that in the case under analysis there is no 
commission of the work by the customer 
involving the personalisation of a specific 
design or photograph. On the contrary, they 

are photographs transformed by the artist 
using a computer programme which, due to 
the blockchain technology used, become 
unique and non-fungible digital goods, 
since there is no other identical digital as-
set. Taking this into account, and the subject  
matter of the transfer being the digital cer-
tificate of authenticity represented by the 
NFT and not the digital file of the photo-
graph itself, the DGT concludes that, in this 
case, the so-called digital art services which 
take the form of the sale of the NFT must be 
classified as electronically supplied services 
which, if they are deemed to be performed 
in the territory where the tax applies, must 
be taxed at the general rate of 21%.

 Place of supply  
of services

 Finally, the formal binding answer anal-
yses the place where such electronically 
supplied services are to be considered as 
performed on the assumption that the NFT 
buyers are not employers or self-employed 
professionals acting as such, but are end  
consumers. 

 In this respect, the DGT refers both to the 
localisation rules laid down for electronic, 
telecommunications and radio and televi-
sion broadcasting services in Article 70(1)
(4) and (8) of Act 37/1992 and the provisions 
of Article 73 of that law in relation to how 
to apply the maximum limit or threshold of 
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ten thousand euros which allows taxation 
at source to be maintained - a limit which 
from 1 July 2021 includes not only electroni-
cally supplied services, telecommunications 
and broadcasting under the conditions set 
out in Article 70(1)(4) and (8) of the Act, 
but also intra-Community distance sales 
of goods under Article 68(3)(a) and (b) of  
Act 37/1992.

 Applying these provisions to the factual situ-
ation analysed in the formal binding answer, 
the DGT concludes the following:

— For the purposes of making the servic-
es supplied by the enquirer liable to  
value added tax, the quantitative thresh-
old of €10,000 - excluding value added 
tax - operates on an annual basis at the 
Community level (recipients established 
in Member States other than the terri-
tory in which the tax applies), by refer-
ence to the preceding calendar year or 
the current year, until that threshold is  
exceeded.

— On the other hand, to the extent that 
the supplier of the electronic service is 
established in the territory where the tax 
applies and the recipients of the service 
do not have the status of employer or 
professional and are established or have 
their domicile or habitual residence in a 
Member State of the European Union, 
those services - unless the limit of ten 

thousand euros provided for in Article 
70(1)(8) is not exceeded - are deemed 
to be provided in each Member State 
of residence of the end consumer, with 
the taxpayer being obliged to pay tax in  
each of those Member States.

— Finally, the DGT points out that, both in 
cases where it is decided not to apply 
the aforementioned threshold and in 
cases where the threshold is exceeded, 
the general rule of taxation at destina-
tion will apply, and in both cases the 
service supplier may choose to regis-
ter under the EU scheme provided for 
in Section 3 of Chapter XI of Title IX of 
the Value Added Tax Act (one-stop shop 
system, form 369). Otherwise, it must 
register and pay value added tax in each 
of the Member States in which the ser-
vices are deemed to be electronically  
supplied.

— Furthermore, it should be added that, in 
cases where the recipient of the servic-
es is domiciled in a third country, such 
provision of services will not be subject 
to value added tax, unless the rule of ef-
fective use of Article 70(2) of Act 37/1992 
is applicable. In this regard, it should be 
noted that the DGT has been interpret-
ing this rule broadly in the light of the 
Judgment of the Court of Justice of the 
European Union of 19 February 2009  
(Case C-1/08).
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