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1.	 Although	the	subject	matter	is	quite	distinct,	
the	categories	regulated	by	Articles	42	and	43	
of	the	Workers’	Statute	Act	(hereinafter	LET)	-	
outsourcing	and	unlawful	transfer,	respectively	
-	can	become	confused	in	the	daily	practice	
of	productive	decentralisation.	Based	on	the	
prohibition	of	contracting	for	a	temporary	
transfer,	unless	an	employment	business	is	
involved,	an	unlawful	transfer	must	be	ruled,	
as	per	Article	43	LET,	when	the	subject	mat-
ter	of	the	service	agreements	between	the	
companies	is	 limited	to	the	mere	provision	
of	workers,	or	when	the	subcontractor	lacks	
its	own	activity	or	organisation	or	does	not	
have	the	necessary	means	to	carry	out	 its	
business	activity,	or,	finally,	when	it	does	not	
exercise	the	functions	inherent	in	its	status	

as	an	employer.	 If	this	ruling	prevails,	both	
employers,	the	principal	and	the	contractor,	
will	be	 jointly	and	severally	 liable	for	the	
obligations	contracted	with	the	workers	and	
with	the	Social	Security	and,	furthermore,	the	
workers	will	have	the	right	to	acquire	the	status	
of	permanent	employees,	at	their	choice,	in	
the	transferor	or	transferee	company.

	 In	the	service	sector,	it	is	common	for	the	prin-
cipal	to	outsource	to	an	auxiliary	company,	for	
example,	the	delivery	of	goods.	The	conditions	
for	the	provision	of	inter-company	services	will	
be	variable,	conditional	and	subject	to	those	
vicissitudes	that	the	parties	reflect	in	their	
business	agreement.	However,	for	employment	
purposes,	one	of	the	decisive	aspects	in	order	
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to	rule	out	the	classification	of	a	transfer	of	
workers	as	unlawful	is	to	determine	who	exer-
cises	the	organisational	capacity	and	direction	
power	as	the	employer.	Assessing	this	is	not	
always	easy,	as	it	is	common	for	the	principal	
to	impose	a	series	of	conditions	such	as	the	
display	of	its	logo	on	the	delivery	vehicles	or	
the	use,	where	appropriate	and	in	the	case	
of	physical	or	online	commerce,	of	 its	own	
electronic	terminal	to	control	the	collection	
and	deposit	of	goods,	among	other	possible	
conditions.

	 In	a	recent	reconciliation	of	contradictory	de-
cisions,	Supreme	Court	(Employment	Division)	
Judgment	of	4	October	2022,	Jur.	329863,	
states	that,	even	if	the	same	defendant	com-
panies	are	involved	and	even	if	there	is	no	
substantial	difference	in	the	facts	as	found,	in	
a	matter	such	as	the	one	being	analysed,	re-
garding	an	unlawful	transfer,	“the	assessment	
of	the	factual	circumstances	is	predominant”	
(Point	of	Law	2).	A	premise	that	applies	to	the	
case	analysed	by	the	judgment	-	the	defend-
ant	company	was	found	liable	for	unlawful	
transfer	at	another	time	for	similar	facts	-	but	
also	to	other	situations	of	a	similar	magni-
tude.	However,	the	Supreme	Court	produces	
doctrine	and,	in	the	face	of	a	core	institution	
in	the	development	of	production	and	labour	
relations	such	as	unlawful	transfer,	what	can	
be	adjusted	according	to	the	facts	and	what	
must	remain,	for	the	sake	of	legal	certainty,	
as	an	applicable	criterion,	must	be	allowed.	

2.		 The	debate	between	the	possible	unlawful	
transfer	and	the	lawful	outsourcing	of	services	
is	settled,	in	the	Employment	Court,	with	a	
ruling	confirming	the	existence	of	outsourcing	
and	not	of	a	transfer	of	workers.	The	main	
reasons	for	this	decision	are	that:	a)	the	prin-
cipal	assumes	the	function	of	integrating	the	
various	phases	of	intermodal	transport,	which	
requires	the	participation	of	multiple	compo-
nents;	b)	it	is	not	proven	that	this	company	

exercises	effective	direction	functions	linked	
to	the	existence	of	an	employer-employee	
relationship	with	the	workers;	c)	the	provision	
of	a	computer	terminal	by	the	principal	is	con-
sistent	with	outsourcing	since	it	is	the	principal	
which	has	the	relationship	with	the	customer	
and	which	assumes	responsibility	towards	
the	customer	for	the	delivery	of	the	goods;	
and	d)	it	is	the	principal	which	has	to	handle	
the	information	on	the	customers	necessary	
for	the	delivery,	and	which	it	cannot	provide	
to	the	subcontractor	for	reasons	of	confiden-
tiality,	which	justifies	that	it	is	the	principal	
which	provides	and	controls	the	computer	tool	
which	makes	the	delivery	in	question	possible.	 
For	its	part,	the	judgment	in	the	appeal	con-
firms	this	decision,	confirms	that	there	is	out-
sourcing	of	one’s	own	business	activity	and	
adds	that	the	way	 in	which	the	activity	 is	
provided	is	that	necessary	for	the	principal	
to	be	able	to	inform	its	customers,	conclud-
ing	that	there	 is	no	indication	whatsoever	
in	the	principal	of	the	 latter’s	capacity	to	
exercise,	vis-à-vis	 the	workers	 transferred	
to	the	contracted	 service,	employer	pow-
ers	 (distribution	of	 shifts,	dispensation	of	
holidays,	new	hires,	exercise	of	disciplinary 
powers,	etc.).	

3.	 And	this	is	precisely	the	line	confirmed	by	the	
Supreme	Court	 in	 its	reconciliation	of	con-
tradictory	decisions.	Two	initial	conclusions	
should	be	drawn	from	its	ruling.	The	first	is	
that,	effectively,	since	this	is	a	question	sub-
ject	to	the	factual	findings	in	each	case,	the	
decision	may	vary	in	respect	of	companies	in	
the	same	sector,	with	the	same	services	and	
identical	business	activity	-	in	fact,	as	noted,	
the	principal	was	found	liable	years	before	for	
unlawful	transfer	due	to	“the	different	facts	
that	had	been	established	without	dispute	in	
the	judgments	under	appeal”,	underlining	the	
need	to	demonstrate	whether	or	not	it	was	
acting	as	a	real	employer.	Secondly,	however,	it	
is	precisely	when	the	facts	are	similar	that	the	
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legal	doctrine	must	constitute	a	sound	basis	
for	the	actions	of	the	various	legal	actors.

	 In	this	sense,	 it	 is	worth	highlighting	some	
considerations	already	settled	in	employment	
case	law	and	others	of	a	new	nature,	all	of	
which	are	of	interest	in	order	to	resolve	the	
employment-related	difficulties	that	arise	in	
the	new	business	reality;	mainly,	but	not	only,	
in	the	platform	market.	

	 What	is	not	new,	as	also	recognised	by	this	
Supreme	Court	Judgment	of	4	October	2022,	
Jur.	329863,	is	that	the	Employment	Division	
considers	as	a	decisive	element	“the	existence	
or	not	of	a	situation	of	mere	supply	of	labour	
without	the	transferor	company	putting	into	
play	any	business	structure	or	organisation,	
so	that	it	merely	offers	a	mere	appearance	of	
being	an	employer”	(Supreme	Court	Judgment	
of	26	October	2016,	Ar.	5448,	Point	of	Law	
1).	The	aim	of	Article	43	LET	is	that	“the	real	
employer-employee	 relationship	matches	
the	formal	one,	avoiding	the	degradation	
of	conditions	or	the	reduction	of	safeguards	
and	that	the	person	who	is	actually	the	em-
ployer	assumes	the	obligations	that	lie	with	
him”	 (Supreme	Court	Judgment	of	12	July	
2017,	Ar.	4147,	Point	of	Law	5).	However,	as	
the	Court	points	out,	this	does	not	mean	that	
only	in	the	case	of	sham	companies,	without	
significant	assets	or	productive	structure,	can	
a	transfer	take	place.	As	a	phenomenon	of	
a	legal	nature	that	is	interposed,	a	transfer	
can	be	conducted	completely	independently	
of	the	reality	or	solvency	of	the	companies	
involved,	although	in	practice	it	is	frequent	to	
use	figureheads	usually	lacking	that	business	
reality.	“Hence,	employer	action	within	the	
framework	of	the	outsourcing	is	an	essential	
element	for	the	characterisation,	although,	 
exceptionally,	the	formal	exercise	of	the	pow-
er	of	employer	direction	by	the	contractor	is	
not	sufficient	to	eliminate	the	transfer	if	it	is	
concluded	that	the	former	is	no	more	than	

a	delegate	of	the	principal	(Supreme	Court	
Judgment	of	2	November	2016,	Ar.	5642,	
Point	of	Law	3).	

	 As	recalled	by	the	Supreme	Court	Judgment	of	
17	December	2019,	Ar.	5366,	the	employment	
branch	of	the	judiciary	maintains	a	series	of	
guidelines;	namely	and	among	others	that:	(a)	
there	is	no	prohibition	for	the	employer	to	avail	
itself	of	outsourcing	in	order	to	integrate	its	
productive	activity,	which	means	that	-	gener-
ally	speaking	-	the	so-called	productive	decen-
tralisation	is	lawful;	(b)	the	task	of	identifying	
unlawful	interposed	phenomena	is	notably	
difficult	and	requires	a	detailed	analysis	of	
each	specific	case	to	try	to	establish	the	limits	
between	a	lawful	productive	decentralisation	
(Article	42	LET)	and	an	unlawful	transfer	of	
workers	under	Article	43	LET;	c)	the	existence	
of	a	real	employer	is	not	sufficient	to	exclude	
an	unlawful	interposition	by	the	contractor,	
as	there	 is	an	unlawful	transfer	of	workers	
when	the	latter’s	contribution	in	a	given	con-
tractual	situation	is	limited	to	supplying	the	
workforce	without	contributing	the	human	and	
material	elements	that	make	up	its	business	
structure;	and	d)	for	there	to	be	a	transfer,	it	
is	sufficient	that	an	interposed	phenomenon	
occurs	whereby	someone	appears	in	the	con-
tractual	position	of	the	employer	who	does	
not	actually	have	that	position,	 i.e.,	what	
happens	is	that	the	person	who	effectively	
appropriates	the	fruits	of	the	work,	directs	it	
and	pays	for	it	is	not	formally	an	employer,	
because	his	place	is	fictitiously	occupied	by	 
another.	

	 However,	 it	would	be	an	oversimplification	
of	the	 interposing	phenomenon	 if	Article	
43	LET	were	considered	to	be	 limited	to	a	
fraudulent	transfer,	as	the	reality	of	employ-
er	 interposition	is	not	simple	but	complex.	
The	aim	pursued	by	Article	43	LET	 is	that	
“the real employer-employee relationship 
matches the formal one and that whoever 
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is effectively the employer assumes the obli-
gations that lie with him, thus avoiding the 
occurrence of certain consequences that are 
usually associated with interposing, such as 
the deterioration of working conditions when 
the professional legislation in force for the for-
mal employer is less beneficial for the worker 
than that which governs the real employer, or 
the reduction of safeguards when insolvent 
fictitious employers appear” (Supreme	Court	
Judgment	of	 12	July	2017,	Ar.	4147,	Point	 
of	Law	5).	

	 Precisely	because	of	the	difficulty	of	distin-
guishing	fraudulent	action	from	lawful	recourse	
to	productive	decentralisation,	the	courts	have	
traditionally	resorted	“to the weighted appli-
cation of various assessment criteria which 
are not exclusive, but complementary, and 
which have an indicative or guiding value, 
among which one may cite the technical jus-
tification of the agreement, the autonomy of 
its subject matter, the contribution of its own 
means of production, the effective exercise of 
employer powers and the business reality of 
the contractor, which is made clear through 
data of a financial nature (capital, assets, 
solvency, productive structure)”	(Supreme	Court	
Judgment	of	2	November	2016,	Ar.	5642,	 
Point	of	Law	3).

	 As	 a	more	 recent	 example,	 the	 decision	 
adopted	in	the	Supreme	Court	Judgment	of	
12	January	2022,	Ar.	72,	requiring,	in	order	
to	rule	out	an	unlawful	transfer,	that,	on	the	
one	hand,	control	over	the	activity	of	the	
workers	be	maintained	by	the	subcontractor	
“in everything that affects the organisation 
of the work and the effective exercise of em-
ployer powers in the wide range of decisions 
and actions that such entails” and,	on	the	
other	hand,	that	the	employing	contractor	is	
a	real	company	“with sufficient and adequate 
organisational infrastructure, assuming a real 
entrepreneurial risk, the outsourcing being 

a specific, delimited and different activity 
from the activity carried out by the principal” 
(Point	of	Law	3).	

	 Consistent	with	the	above,	it	is	recalled	how	the	
doctrine	of	this	Court	in	relation	to	unlawful	
transfers	is	based	on	the	superimposition	of	
three	coordinated	legal	transactions;	namely,	
an	agreement	between	the	two	employers	-	the	
real	employer	and	the	formal	employer	-	for	the	
latter	to	provide	the	former	with	workers	who	
will	be	used	by	someone	who,	however,	does	
not	legally	assume	the	position	of	employer;	
a	sham	employment	contract	between	the	
formal	employer	and	the	worker;	and,	finally,	
an	actual	employment	contract	between	the	
latter	and	the	real	employer,	but	concealed	
by	the	formal	employment	contract	(Supreme	
Court	Judgment	of	11	February	2016,	Ar.	4282).	
It	also	stresses	that	the	essence	of	the	transfer	
does	not	lie	in	whether	the	transferor	company	
is	real	or	fictitious	or	whether	it	has	or	lacks	an	
organisation,	but	rather	what	is	relevant	for	
the	purposes	of	the	transfer	is	that	this	organ-
isation	“has	not	been	brought	into	play”,	its	
activity	being	limited	to	the	supply	of	labour	
to	the	other	company,	which	uses	it	as	if	it	were	
its	own	(Supreme	Court	Judgment	of	11	July	
2012,	Ar.	9305).	The	fact	is	that	the	existence	of	
a	real	company	may	be	irrelevant	if	it	is	shown	
that	the	contractor	company	only	provides	
labour,	the	real	employer	management	and	
direction	being	carried	out	by	the	principal,	
which	organises	the	service	in	its	own	facilities,	
provides	training	for	the	contractor’s	workers,	
sets	the	daily	organisation	of	the	latter,	use	
the	same	uniforms	as	the	principal’s	workers	
and	share	access	codes	and	passwords	(Su-
preme	Court	Judgment	of	17	December	2019,	 
Ar.	5366).	In	this	way,	“in the contractual po-
sition of employer appears he who does not 
really occupy it, that is to say, what happens 
is that the person who effectively appropri-
ates the fruits of the work, directs it and pays 
for it is not formally the employer, because 
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his place is fictitiously occupied by another” 
(Supreme	Court	Judgment	of	4	October	2022,	
Jur.	329863,	Point	of	Law	3).	

4.	 However,	 some	aspects,	although	derived	 
from	the	above,	further	a	line	of	action	in	rela-
tion	to	these	new	business	realities	that	arise	
as	a	result	of	the	irruption	of	digitalisation	in	
employment	contracts.	Because,	in	this	specific	
case,	it	is	especially	valued	that	“the compet-
ing companies assume their contractual posi-
tions, are real and solvent, have channelled 
their collaboration in a transparent manner 
and exercise their respective powers”	(Supreme	
Court	Judgment	of	4	October	2022,	Point	of	
Law	4).	Furthermore,	it	dismantles	the	main	
arguments	put	forward	in	the	appeal.	And,	in	
this	regard,	it	considers	that:	a)	it	is	not	prov-
en	that	the	subcontractor	lacks	a	particular	
clientele;	b)	the	Labour	and	Social	Security	
Inspection	derives	liability	for	the	principal	in	
relation	to	Article	42	LET	-	outsourcing	-	but	
not	in	relation	to	Article	43	–	unlawful	transfer;	
c)	key	aspects	such	as	the	functionality	of	the	
computer	terminal,	the	provision	and	upkeep	
of	vehicles,	and	the	assumption	of	expenses	
such	as	vehicle	insurance,	have	not	been	dis-
proven	with	respect	to	what	the	subcontractor	
defended	in	the	proceedings,	and	it	has	not	
been	possible	to	demonstrate	that	said	com-
pany	did	not	have	the	material	infrastructure	
to	carry	out	 its	activity;	d)	the	accusation	
against	the	principal,	that	requiring	transport	
it	lacks	driving	staff,	falls	when	it	is	determined	
that	“this	(core,	essential)	activity	has	been	
outsourced	and	that	is	why	the	safeguards	of	
Article	42	ET	apply”,	concluding	that	“it	is	the	
formal	employer	who	has	exercised	the	real	
powers	of	direction	inherent	in	this	capaci-
ty”	(Supreme	Court	Judgment	of	4	October	
2022,	Point	of	Law	4).	Thus,	the	existence	
of	a	“radical	mix”	between	the	personnel	
of	the	principal	and	that	of	the	subcontrac-
tor	has	not	been	proven,	nor	has	there	been	
any	evidence	of	the	principal	exercising	its	 

employer	powers	(organisational,	discipli- 
nary	or	new	hiring)	over	the	workers	transfe- 
rred	to	the	contracted	service,	and	it	is	not	
proven	that	the	subcontractor	has	limited	itself	
to	supplying	vehicles	and	labour,	delegating	
the	exercise	of	 its	employer	powers	to	the	
principal.	Consequently,	the	existence	of	an	
unlawful	transfer	of	workers	is	ruled	out,	even	
if	the	liability	inherent	in	the	outsourcing	be-
tween	the	principal	and	the	contractor	arises.

5.	 The	complexity	of	any	production	process	
based	on	the	outsourcing	of	activity	and	the	
concurrence	of	two	or	more	employers	is	ev-
ident.	However,	its	materialisation	must	not	
be	at	odds	with	respect	for	employee	rights,	
although	sometimes	there	is	an	insistence	on	
assessing	this	form	of	business	collaboration	
from	the	perspective	of	fraud	and	not	from	
the	perspective	of	normality.	Because,	as	the	
ruling	rightly	states,	not	all	outsourcing	is	
fraudulent,	nor	does	every	contractor	 lack	
organisational	capacity	compared	to	the	
principal.	Respect	for	employee	rights	does	
not	necessarily	mean	that	the	principal	can-
not	condition	the	activity	of	the	contractor	
because,	if	that	were	the	case,	if	it	could	not	
require	what	it	needs,	it	would	not	achieve	
its	business	objective	through	decentralisa- 
tion.	

	 This	can	occur	in	any	decentralised	process	
but	now	takes	on	a	different	dimension	in	the	
provision	of	services	through	digital	labour	
platforms.	The	fact	that	the	service	is	provided	
with	such	intervention	requires	adapting	the	
requirements	of	the	provision	to	the	needs	of	
the	principal,	which	will	establish	conditions	of	
provision,	sometimes	confused	with	direction	
instructions.

	 Decisions	such	as	that	analysed	channel	busi-
ness	organisation,	distinguishing	between	out-
sourcing	and	unlawful	transfer	and	relativising	 
aspects	of	contracting	-	for	example,	keeping	
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the	logo	of	the	principal	for	the	purposes	of	
identification	with	the	customer	or	retaining	
the	latter’s	data,	ensuring	their	confidentiality	
-	which,	although	in	an	analogue	environment	
could	be	of	interest	from	the	point	of	view	of	
employment	 law,	 in	a	digital	environment	

provide	only	 relative	value.	This	makes	 it	
clear	that,	although	the	current	legislation	
must	be	complied	with,	 in	fair	 reciprocity	
employment	law	must	be	adapted	to	a	new	
business	 reality,	which	 is	both	digital	and	 
decentralised.
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